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PREFACE

Migration is increasingly coming into focus as one of the big issues of our times. Moreover,
thereisagrowing recognition that migration isan essential, inevitable and potentially beneficial
component of the economic and social life of every State and every region. Within this, labour
migration and the Asian region are seen as particularly important and interesting. World
demographic, economic, political and social trends indicate that organizing, regularizing and
managing the international labour market will be avery significant challenge for governments
and societies in the coming decades. Asiais arguably the most dynamic region in the labour
migration field with large numbers of people working overseas at all skills levels, significant
extra- and intra-regional labour migration and some countries being simultaneously importers
and exporters of labour.

Developments are fast moving. New patterns and trends are emerging which affect and are
affected by not just the labour market, but also national economic and social circumstances. The
effects of labour migration on national human resource pools, the effects and use of remittances,
the potential for significant contributions by workers overseas to development of home coun-
tries through, for example, investment, skillstraining and networking — all these have a signifi-
cant impact on the welfare of nations, even, in some cases, on nationa stability.

A proper understanding of the factors and issues is essential to effective policy making, advo-
cacy, and activities, both for the current situation and in order to be able to anticipate and influ-
ence the future.

Thisbook, whichisacollection of materials prepared for the Ministerial Consultationson L abour
Migration organized by IOM in Colombo, Sri Lankain April 2003, aims to contribute to that
better understanding. It has chapters on three key elementsin part one, and a compendium of
labour migration policies and practicesin major Asian labour sending states in the second part.
Chapter Onelooks at trends and characteristics of labour migration in Asiawith referenceto ten
major Asian labour sending states. It also provides an overview of policy responses and inter-
state cooperation in these states. Chapter Two covers an area of particular concern —that of the
protection of migrant workersin Asia. It looks at the special characteristics of Asian migration
affecting migrants’ rights protection, at various aspects of the problemsfacing migrant workers,
at what international instruments exist in this sphere, and offers some policy options. Chapter
Three coversthe aspects that governments need to address both at national level and in coopera-
tion with other states to protect migrant workers and facilitate orderly labour migration.

| hopethis publication will both provide information and stimulate thinking on labour migration
in Asiaand as such provide a valuable tool for policy makers and researchers alike.

Brunson McKinley
Director General



Authors Note

Throughout this volume, “Hong Kong” refers to the Hong Kong Special Administrative Region
of Chinaand “Taiwan” refersto the Taiwan Province of China.



PART |

11






CHAPTER 1
INTERNATIONAL LABOUR MIGRATION IN ASIA

Trends, Characteristics, Policy
and Interstate Cooperation*

1.1 INTRODUCTION

International migration in the Asian region has changed substantially in terms of its magnitude,
directions and character over the last two decades. Migration into and within the region takes a
variety of forms — tourists, students, refugees, family reunion, labour, business — but migration
for economic reasons, particularly temporary labour migration, has experienced the most rapid
growth. “ Asiaisthe devel oping region experiencing the most varied and dynamic types of inter-
national migration flows” (Zlotnik, 1998: 7). Labour migration is expected to become increas-
ingly important to the countries of the region for the foreseeable future.

This paper will focus on various forms of labour migration: less skilled contract labour migra-
tion, spontaneous or irregular labour migration and highly skilled labour flows. Contract labour
migration may be organized by the governments of sending or receiving countries, by employ-
ers, specia agencies or acombination of these. However, some participation by the government
of the receiving country is necessary — otherwise the movement should be seen as a spontaneous
or irregular one.

Often contract labour migration is regulated by bilateral agreements between sending and re-
ceiving countries, or by multilateral agreements to which several states are party. The recruit-
ment agreements or employment contracts may specify wage levels, duration of employment,
working conditions and labour market rights of the workers. The agreements may also lay down
obligationsfor the employersor public authoritiesto provide housing, family allowances, health
careand social insurance. The recruitment agreements, together with laws and regulations of the
receiving country, also define the legal status of the contract migrant with regard to residence
and family reunion, as well as social, civil and political rights. Generally, the situation of the
temporary workersisarestricted one that denies them many of the rights of citizens or perman-
ent residents.

* Professor Robyn I redal e (Woolongong University/AsiaPacific Migration Research Network Secretariat, Australia), and three
other members of the Asia Pacific Migration Research Network, Kalika N. Doloswala (Australia), Tasneem Siddiqui
(Bangladesh), and Riwanto Tirtosudarmo (Indonesia), prepared this paper as independent consultants to IOM. The APMRN
is a collaborative organization of researchers and scholars working on migration. Each regional network of the APMRN is
autonomousand thereareregional coordinatorsinvariouscountries.For moredetailsonthe Network, please check their website
at http://www.capstrans.edu.au/apmrn/

This paper has benefited from critical review and constructive comments from many colleaguesin IOM. The authors should
liketo thank for their input, Nilim Baruah, Head of Labour Migration Service, Gervais Appave, Director of Migration Policy
and Research Programme, and Frank Laczko, Chief of Research and Publications Division. June Lee of Research and
Publications Division has also provided valuable assistance throughout the preparation of this paper. However, the authors
alone remain responsible for any shortcomings in the paper.
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The current contract labour migration systems in Asia began to evolve in the 1960s around the
oil-producing countries of West Asia, but since the mid-1980s rapid economic growth and
declining fertility have led to considerable demand for migrant labour in Asia— Japan, Republic
of Korea, Hong Kong, Malaysia, Thailand, Taiwan, Singapore and oil-rich Brunei. In the 1990s,
labour migration within Asia continued to grow with only arelatively minor hiccup resulting
from the Asian financia crises. A key development in recent years has been the increasing
feminization of migration: about 1.5 million Asian women were working abroad in the mid-
1990s, and in many migratory movements they outnumber men.

Besidesthe contract or legal component, thereisan equally important irregular or undocumented
component.t A recent study coordinated by the Scalabrini Migration Center (SMC) in Manila
states:

(H)igh levels of irregular or unauthorized migration have accompanied the rise of intra-regional
migration in South-East Asia. During the period of economic expansion, irregular migrants moved to
the more prosperous economies to take up jobs vacated by the local population and were generally
tolerated. Therecession in the mid-1980s brought out concerns about the negative impacts of irregular
migration. The concernswererekindled during the economic crisisof 1997, which prompted Malaysia,
Thailand and Singapore to tighten their policies against irregular migration. This meant tighter border
controls, more punitive sanctions against immigration violators, and in the case of Malaysia and
Thailand, undertaking massiverepatriation of irregular migrants. The1997 crisis, however, underscored
that therepatriation of irregular migrantsdid not solvedomestic unemployment. Ma aysiaand Thailand
were confronted with asituation of high unemployment simultaneouswith labor shortagein the sectors
where migrants worked. Meanwhile, in the countries, particularly in the Philippines, policies and
measures were also put in place to prevent irregular migration, specificaly theillegal recruitment of
migrant workers. By themsel ves, preventiveapproachestaken by countriesof origin, and border control
and sanctionsundertaken by countriesof destination provedto belimitedin curbingirregular migration.
The rise in trafficking in persons, especially women and children, has aso added to the resolve of
forging aregiona approach to migration (Battistella and Asis, 2002a: xi).

The findings of this four-country study point to “the necessity and urgency to overcome the
fragmentation of uncoordinated approachestoward migration” (Battistellaand Asis, 2002a: xvi).
Wickramasekera (2002: 16) refers to the “explosive growth in irregular migration” due to a
combination of increased pressure to migrate and restrictive migration policies. It is estimated
that irregular migrants comprise 30-40 per cent of the estimated six million migrantsin Asia
(Wickramasekera, 2002: 16 and 21).

The difficulties of inadequate data collection must be stressed at this point. Many countriesin
theAs an region lack mechanismsfor collecting emigration and immigration dataand this makes
it difficult to be sure of the size of flows. Often data are collected from receiving countries but
this usually only includes “legal” or regular migration inflows. In spite of these limitations,
Section 2 of this paper providesan overview of thetrends and causes of less skilled international
labour flows to the Gulf States and within Asia. The increasing flows to Europe are outside of
the terms of reference of this paper but will be noted briefly. A 2001 Organisation for Economic
Co-operation and Development (OECD, 2001) report notes that Asia would be able “to supply
the demands created this end [less skilled] of the labour market [too], if the formalities of entry
into OECD Member countrieswereto be put in place. Thisexplainsin large part the increasein
illegal immigration from Asiato OECD countries: theriseinillegal flowsfrom mainland China
being particularly perceptible” (OECD, 2001: 67).
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Section 3 of the paper focuses on the rapidly emerging highly skilled migration movements,
especially to OECD countries. Section 4 has a policy focus and examines sending country poli-
ciesunder seven sub-headings: foreign labour market devel opment and marketing; protection of
migrant workers in recruitment and employment; policy and legislative frameworks, structures
and mechanisms governing labour migration; pre-departure training and orientation; remittance
management; labour migration information systems and data collection; reintegration pro-
grammes; and inter-state cooperation, by means of bilateral agreements with destination coun-
tries, regional integration mechanisms and multilateral consultative processes.

Section 5 focuses on irregular migrant workers, especially female workers, and those who are
trafficked asthey need the most urgent and comprehensive attention. The growth of highly skilled
migration, especially the temporary element that is incorporated under the General Agreement
on Trade in Services (GATS), poses new challenges for countries and will be covered here as
well.

The purpose of the paper is to provide information, analysis and to facilitate sharing of good
practices and lessons|earned for the preparatory meeting and Ministerial Consultations of Asian
labour sending countries, organized by IOM in Colombo in April 2003.

1.2 OVERALL TRENDS OF LESS SKILLED LABOUR FLOWS FROM
SELECTED ASIAN COUNTRIES TO THE GULF STATES, AND INTRA-
REGIONAL MOVEMENTS IN SOUTH, SOUTH-EAST AND EAST ASIA

The economic and demographic features of Asian economies vary widely. For example,
Viet Nam's per capita GNPis US$ 310, while per capita GNP in Japan is more than 123 times
greater at US$ 38,160. Fertility rates are also markedly different. The response of Asian econo-
miesto these significant regional spatial inequalities has been to set in motion a combination of
capital and labour flows. Capital flows have taken the form of direct foreign investment and
joint venture investments generally, but not exclusively, from the more developed to the less
developed countries. Theseinequalities have also given rise to substantial labour migration within,
out of and into the Asian region (Stahl and Iredale, 2001: 1). International migration for
economic reasons began to assume importance to countries of the region in the 1970s, though
differentially.

Table 1.1 (overleaf) shows the growth from 1980 to 1999 for Bangladesh, India, Pakistan and
Sri Lankain South Asia, Indonesia, the Philippines and Thailand in South-East Asia, and China.
Comparable data are not available for Nepal and Viet Nam but, where possible, data will be
supplied in thetext on these countries. Thesefiguresexclude aconsiderable amount of “irregular”
migration from these countries. The importance of irregular labour migrants cannot be disputed
and estimates for 1997 are shown in Table 1.2.

Theoverall trends of each country are compiled from arange of sources. In particular, the OECD

and Japan Institute of Labour (2001) publication and the SMC database are used along with
many other sources, including personal interviews that were conducted in Indiaand Sri Lanka
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TABLE 1.1

AVERAGE ANNUAL NUMBER OF MIGRANT WORKERS ORIGINATING IN LABOUR-SENDING COUNTRIES
OF ASIA, AND DISTRIBUTION BY REGION OF DESTINATION (%), 1980-99

Sending country/Receiving region 1980-84 1985-89 1990-94 1995-99
South Asia
Bangladesh
Western Asia (Gulf) 92.0 95.9 83.5
Other Asia 1.0 0.5 15.6
Outside Asia 7.0 3.6 0.9
Number of clearances (land) 53,000 78,000 174,100 262,000 (95-98)
India
Western Asia (Gulf) 92.4 95.8 96.0
Other countries 7.6 4.2 4.0
Number of clearances 223,500 139,800 297,225 400,275 (95-98)
Nepal
Pakistan
Western Asia (Gulf) 97.2 99.9 99.6
Other Asia 0.0 0.0 0.2
Outside Asia 2.7 0.1 0.2
Number of clearances 124,500 76,800 143,000 127,075 (95-98)
Sri Lanka
Western Asia (Gulf) 94.5 95.4 94.0
Other Asia 4.3 3.3 4.0
Outside Asia 1.2 1.3 2.0
Number of clearances 31,300 18,900 52,300 164,312

South-East Asia

Indonesia
Western Asia (Gulf) 64.9 78.0 40.6 385
Other Asia 20.5 13.1 55.5 48.4
Outside Asia 14.6 8.9 3.9 13.1
Number of clearances 24,400 63,500 118,000 321,300
Philippines
Western Asia (Gulf) 84.8 71.8 61.6 42.2
Other Asia 11.2 22.5 30.6 39.4
Outside Asia 4.0 5.7 7.9 18.4
Number of clearances (land) 274,000 353,900 471,000 562,000
Thailand
Western Asia (Gulf) 81.7 72.4 24.4 8.9
Other Asia 5.3 14.6 71.9 87.1
Outside Asia 13.1 13.0 3.7 4.0
Number of clearances 60,100 89,600 86,800 193,100
Viet Nam
East Asia
China
Western Asia (Gulf) 80.1 48.2 3.7
Other Asia 6.0 18.6 37.6
Outside Asia 14.4 33.3 58.6
Number of clearances 37,600 61,100 135,000 275,000

Sources: Zlotnik (1998, pp. 31-32), Stahl and Iredale (2001, p. 2), United Nations (2003), Wickramasekera
(2002, p. 15) and Sri Lanka Bureau of Foreign Employment (2001, p. 4).

16




TABLE 1.2
ESTIMATES OF IRREGULAR MIGRANTS IN SELECTED ASIAN COUNTRIES, 1997

Countries/Regions Japan Korea Taiwan Malaysia Thailand
of Origin

Bangladesh 5,864 9,033 246,400
Cambodia 68,468
China 38,957 57,722

Indonesia 2,353 2,700 475,200

Korea 52,854

Malaysia 10,926 400
Myanmar 5,957 25,600 684,676
Pakistan 4,766 5,935 12,000

Philippines 42,627 13,909 5,150 9,600

Taiwan 9,403

Thailand 38,191 8,200 6,000 8,000

Viet Nam 6,389
Others 72,242 43,448 5,750 23,200 92,135
Total 281,157 148,048 20,000 800,000 845,279

Source: Scalabrini Migration Center (SMC) (2000).

by Doloswala. Two of the authors, Siddiqui and Tirtosudarmo, are located in Bangladesh and
Indonesia, respectively, and they provided comprehensive data on their respective countries.
Siddiqui also compiled data on Pakistan. Data collected by IOM from eight Asian governments
in the form of a questionnaire on labour migration policies, practices, statistics and issues have
been widely referred to.

1.2.1 South Asia
Bangladesh

Bangladesh is a labour surplus state and a growing source of contract migrant labour. Despite
the recent financial crisis in South-East Asia and concomitant measures in restricting entry of
migrant workers in that region, the total official figures of Bangladeshi migrating for employ-
ment are on therise. A large number of them also go abroad as irregular migrants and therefore
the actual figure of people going abroad is much higher.

It isestimated that until 1975, 90 per cent of al international migrants from Bangladesh went to
the UK (Ahmed and Zohora, 1997). Gradually such migration expanded to the newly industrial-
ized countries of South-East Asia and the Gulf States. From 1976 to February 1999, atotal of
2,679,171 people migrated from Bangladesh for overseas employment of which 1,126,539 (42%)
went to Saudi Arabia. From the late 1980s onwards, Malaysia became the second largest em-
ployer and other major destinations are now the United Arab Emirates (UAE), Kuwait, Qatar,
Oman and Bahrain.
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TheMinistry of Expatriates Welfare and Overseas Employment isresponsiblefor managing the
labour migration process. The power of implementing the Emigration Ordinance 1982 and, ac-
cordingly, promoting, monitoring and regul ating the migration sector, isvested here. The Minis-
triesof Home and Foreign Affairs are the other important ministries. The Bureau of Employment
and Training (BMET) isthe executing agency of the Ministry of Expatriates’ Welfare and Over-
seas Employment in respect of labour migration and is responsible for the development and
implementation of training programmes in the light of specific labour needs, both in interna-
tional and national labour market; the realization of apprentice and in-plant programmesin the
existing industries; registration of job seekersfor local and foreign employment; collection and
analysis of labour market information; ensuring the welfare of migrant workers both within and
outside Bangladesh; control and regulation of the recruiting agents and creation of self-employ-
ment programmes for the unemployed. The Government of Bangladesh has entered into only
one bilateral agreement, with Kuwait, and this agreement is currently scheduled for review
(Mondal, 2002: 6).

From 1976 to 1981, professionals and skilled workers outnumbered semi- and unskilled work-
ers. However, datafrom BMET (2000) now indicate a consistent level of acomparatively high
proportion of semi-skilled and unskilled migrant workers. Generally, the proportion of profes-
sional and skilled on the one hand, and semi-skilled and unskilled, on the other hand, hasbeenin
the region of 4.6 for almost a quarter of a century.

The present form of female labour migration began in the 1970s to cater to the labour needs of
the Middle East. Such migration gradually expanded to the newly industrialized countries of
South Asiain the 1990s. Female migrants from Bangladesh mostly belong to the lower end of
the skill spectrum and thusare involved in low paid jobs. Official figures show that in the period
1991-99, a total of 13,544 women migrated — 0.65 per cent of the total stock (2,082,272)
of official migrants. These statistics are very low, but BMET officials claim that they account
for al those who “officially” went overseas for employment. The gender-segregated data for
January-November 2002 reveal that there were 1,107 women migrants (5.1%) out of atotal of
21,801 (Mondal, 2002: 9).

India

Formal labour mobility from India to the Middle East can be traced to the period when the
British East India Company began to invest there (Sasikumar, 2001: 57). These investments
gave rise to a sudden growth in the demand for workersin clerical aswell as skilled and semi-
skilled manual occupations. The post-independence period has a so seen large government and
private investmentsin the Middle East and the transport of workers from Indiato work on these
projects (Sasikumar, 2001: 58).

Indiawas one of thefirst countries (along with Pakistan) to respond to the demand for unskilled
labour in the Gulf States. The demand for this type of labour (i.e., in the construction sector)
peaked in the 1980s and then demand-pull factors were seen to change. Reliable statistical data
arenot availablefor thelast two decades, but estimates suggest that the majority of Indian labour
migrants to the Middle East belong to the unskilled and semi-skilled categories (Sasikumar,
2001: 20). The annual outflow of labour from Indiato the Gulf rose from level sranging between
100,000 to 200,000 during the period 1985-91, to in excess of 400,000 between 1992 and 1995
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(Saini, 1997: 62-63). Theincreasing trend wasreversed in the late 1990swith figures of 355,164
for 1998 and 199,552 for January to October 1999 reflecting in part a shift in the patterns of
labour demand away from several categories of unskilled and semi-skilled work towards serv-
ice, operations and maintenance work (Sasikumar, 2001: 33). By far the major destination in the
Middle East is Saudi Arabia (64% between 1990-94), followed by the United Arab Emirates
(17%).

This form of labour migration originates mostly from afew states in India, the most important
being Kerala, Andhra Pradesh, Maharashtraand Tamil Nadu (Premi, 1998: 221). Nair also men-
tions Karnataka, Punjab, Gujarat and Goa (Nair, 1998: 260). Of all of these states, Keralais by
far the most important and accountsfor 55 per cent of thetotal outflow of migrantsfrom Indiato
the Middle East (Nair, 1998: 260; Prakash, 2000: 4535). Within Kerala, the mgjority of migrants
come from the coastal districts and areas where there is a substantial Muslim population. The
unprecedented high rates of return of Keralamigrantsfrom the Gulf States during the late 1990s
isseen as being due to theimposition of unskilled labour import restrictions, the deterioration of
wage ratesfor unskilled and skilled categories and competition from other labour sending coun-
tries (Prakash, 2000: 4,535).

Nepal

There are no comprehensive figures on labour migration available for Nepal and generally the
official figures are inadequate. Studies, such as that by Seddon et al. (2000), show that the
majority of labour migrants still go to destinations with which there are traditional links, such as
India. Nepal and India signed a bilateral agreement in 1950 that provides for free passage and
trade in both directions across the border. As the movement of peopleisfree, there are no avail-
able figures for the scale of this movement. It has been estimated, however, that there are be-
tween 1.8 to 3 million labour migrants from Nepal working in India, mainly as security guards,
domestics and cooks (Mistra, 2003). There are also anecdotal NGO reports of significant traf-
ficking of women and children for prostitution from Nepal to India.

Further, it has been estimated that there are between 800,000 and 3.2 million Indiansworking in
Nepal (Mistra, 2003). The lack of accurate figures suggests both the “ unproblematic” nature of
these cross-border movementsand alack of interest and concerninthe migrantsinvolved (Watkins
and Nurick, 2002: 26).

Due to economic and cultural connections, Japan is a destination for one particular Nepalese
ethnic group, the Gurkhas, and between 1986-95 an estimated 19,417 went to Japan on short-
term working visas (Yamanaka, 1999: 485-6). They were largely males who had previously
worked in the British army in London, Hong Kong and Brunei. A proportion overstayed their
three-month visa and their irregular status was tolerated as they, along with other irregulars,
provided aflexible workforce that was not paid the “ numerous expensive benefits, entitlements
and job security” that other workers received (Yamanaka, 1999: 491). Though they do not get
these benefitstheir hourly wages are similar to other workers and high compared to Nepal —thus
the motivation for staying on is high. They have been joined by an increasing proportion of
Nepal ese women who work in small automotive plants. Criminal penalties for hiring irregular
workers have been in place in Japan since 1990, but they have rarely been enforced, leading
Yamanaka to describe Japan as having a “back door” immigration policy. She maintains that
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Japan “encourages irregular migration” by not having aformal or “front door” policy, as exists
in Singapore, Hong Kong and Taiwan, and that this policy enablesforeignersto work in sectors
shunned by the Japanese.

The distribution of migrant workers from Nepal is spreading. Gurkha ex-soldiers now work as
security guardsin Brunel and Hong K ong and an estimated 20,000 Nepal ese have entered Hong
Kong “primarily towork asunskilled laborersin major public construction projects’ (Yamanaka,
1999: 488). Increasing numbers of Nepal ese began heading to the Gulf Statesin the late 1980s,
especially those who were educated but lacked job experience and personal connections with
Nepalese employers (Watkins and Nurick, 2002: 13; Yamanaka, 1999: 438).

The western and eastern hill regions have had the most significant out-migration, with over two
thirds of the overseas migrantsfrom the country coming from these areas (Seddon et al., 2000: 35).
The other significant areas of out-migration have been the urban and peri-urban areas of the
Kathmandu Valley. Until very recently Nepal had little or no policy with regard to migration,
despite itslong-standing importance to househol ds and to the economy as awhole (Watkins and
Nurick, 2002: 65). The Foreign Employment Act 2042 (1985) establishes licensing require-
ments for agents, basic requirements governing the granting of permission to migrate, require-
ments governing contractual arrangements, complaints resol ution and punishments, but the law
Is often not enforced (Doloswala, 2003).

Pakistan

During the 1970s, the Middle Eastern countries initiated massive development projects that
attracted foreign manpower as they suffered from alabour deficit. This dominance of the Gulf
States for Pakistan is shown in Table 1.1. Table 1.3 shows the changing nature of Pakistani
labour migration in the 1990s. There isashift in importance from the Kingdom of Saudi Arabia
(KSA) towards not only other Gulf States (e.g. the UAE) but also the emergence of countries

TABLE 1.3
MIGRANTS FROM PAKISTAN TO SELECTED COUNTRIES, 1990-99
Year Saudi UAE Oman Qatar Kuwait Bahrain Iraq Others Total
Arabia

1990 7,943 20,083 8,364 1,367 1,338 2,516 2,076 341 115,520
1991 113,291 15,286 9,947 1,471 4,083 2,741 40 485 147,344
1992 | 137,694 23,816 11,664 1,935 16,812 3,551 621 196,093
1993 99,027 28,347 6,511 1,263 18,940 2,013 1,632 157,733
1994 70,444 28,750 4,248 1,492 6,124 1,735 1,247 114,040
1995 77,373 28,681 934 632 3,898 1,424 10 1,268 122,620
1996 79,036 30,851 3,724 1,453 5,574 1,583 5,563 127,784
1997 78,982 39,823 4,809 2,528 4,748 1,212 1,827 153,929
1998 44,667 44,761 2,713 1,070 3,851 2,102 3,880 104,044
1999* 11,082 33,763 1,084 1,301 2,525 985 842 41,582

*Up to June only.
Source: Scalabrini Migration Centre (2000).
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outside the region. Since these countries employed foreign workers for a specific period
with certain terms and conditions, most of the workers returned after the completion of their
contracts.

Pakistan has a comprehensive system for handling the emigration of itsworkers under the Min-
istry of Labour, Manpower and Overseas Pakistanis under the Emigration Ordinance 1979
(MLMORP, 2002: 3). In 1972, the Bureau of Emigration and Overseas Employment was set up to
develop aredlistic foreign employment policy and to function asacentralized agency to regulate
the export of manpower. Later, the Emigration Ordinance 1979 and Emigration Rules 1979 were
enacted and afully fledged division was established at the federal level to lay down an overall
human resources policy for the country, study employment problems and help solve them sys-
tematically. The Bureau of Emigration isnow one of the attached Departments of the Manpower
Division and regulates the emigration of workers under the 1979 Emigration Ordinance in the
private sector. The Overseas Employment Corporation deal swith public sector labour migration.

From 1971 to 1996, a total of about 2.55 million Pakistani workers were registered by the
Bureau of Emigration and Overseas Employment as going abroad on foreign employment visas.
Information shows that 95 per cent of the workers belonged to the age group 25 to 40 years
and 99.06 per cent of migrant workers were male. Only 0.04 per cent of total migrant workers
were women. Pakistan does not permit the migration of women under 45 as domestic aides.
Female workers who do migrate are mainly nurses.

Sri Lanka

The Sri LankaBureau of Foreign Employment (SLBFE) was established in 1985 under Employ-
ment Act No 21. The main objectives of the SLBFE are the promotion of foreign employment,
sound management of the foreign employment field and ensuring the welfare and security of
migrant employees and their families (Ministry of Employment and Labour, 2002b: 164).

Table 1.1 shows the very strong orientation of Sri Lankans towards the Gulf States since 1985.
Labour out-migration commenced and continues as a means of alleviating unemployment. The
overwhelming predominance of the Gulf States has continued throughout the 1990s, though
more recently attempts have been made to send more people to Asia. Markets are now being
sought in Europe, and Italy approved a decree in October 2002 that provided quotas for 20,500
migrant workers, including for the first time 1,000 workers from Sri Lanka (IOM Rome). The
granting of privileged accessto the Italian labour market is linked to cooperation in controlling
irregular migration and providing regular migration avenues as an option to irregular migration.

Data compiled by the SLBFE suggests that Sri Lanka has adopted a regional, gender-based
approach to the supply of migrant workers, focusing much attention and drive towards the Gulf
States. Thisis apparent through not only statistics of migrants but also the bias towards staffing
missions in these areas and the types of training provided. Table 1.4 (overleaf) shows the in-
creasing dominance of female labour migration in SLBFE officia figures.

During the 1995-2000 period 90 per cent of the 701,867 femal e labour migrants occupied “ house-

maid” and “unskilled” categories, though this percentage fell dlightly towards the end of the
period (88.8% in 2000 against 95.2% in 1996). Between 1995 and 1999, the top three destina-
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tions for labour migrants from Sri Lanka were Saudi Arabia (37.3%), Kuwait (23.3%) and the
UAE (16%), which together they received over three-quarters of all labour migrants (SLBFE,
2001: 4).

TABLE 1.4
DEPARTURES FROM SRI LANKA FOR FOREIGN EMPLOYMENT BY SEX, 1981-2000
Year Men % of Total Women % of Total
1981-1985 85,490 60 69,263 40
1986-1990 60,419 50 69,668 50
1991-1995 131,844 31 301,826 69
1996-2000 303,781 31 701,867 69
2001 59,751 32 124,137 68

Source: SLBFE (2001, pp. 1-2), Ministry of Employment and Labour (2002a).

1.2.2 South-East Asia
Indonesia

Before 1980, there was little labour migration out of Indonesia. However, illegal flows com-
menced to Malaysia and el sewhere and in the 1980s the Government came to see labour migra-
tion asameansof earning val uabl e foreign exchange and reducing unemployment. Thusit became
involved in the labour export process and overseas |abour migration has grown rapidly sincethe
second half of the 1980s. The numbers nearly doubled from 1989-94 to 1994-97 (814,352),
indicating even more rapid growth in the 1990s (Hugo, 2002: 279).

The major destinations of official overseas migrant workers are Saudi Arabia, Malaysia, and
Brunei. But Tables 1.1 and 1.2 show that the number of irregular migrant workers going over-

TABLE 1.5
DESTINATION OF INDONESIAN LABOUR MIGRANTS BY SEX, 1994-97
Destination Male Female Total
No. % No. % No. %

Saudi Arabia 20,970 7.8 246,221 48.9 267,191 32.8
Other Middle East 795 0.3 15,283 3.0 16,078 2.0
Malaysia/Brunei 218,193 70.3 174,319 34.6 392,512 48.2
Singapore/Hong Kong 19,035 6.1 61,187 121 80,222 9.9
Korea/Taiwan/Japan 38,361 124 6,895 1.4 45,256 5.6
Other 13,018 4.2 75 0.01 13,156 1.6
Total 310,372  100.0 503,980 100.0 814,352  100.0

Source: Tirtosudarmo and Romdiati (1998, p. 6).
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seasis higher than the number going with official approva. Compared with sources such as the
Philippines, most Indonesian migrant workers are less educated and have little knowledge of
immigration procedures and their rights. This makes them cheaper and more vulnerable work-
ers. The pattern of movement from Indonesia has a very distinctive gender profile as shown in
Table 1.5.

Migration to Saudi Arabia has risen dramatically as Indonesian women have increasingly been
taking the place of Filipino women. Culturally they may be more similar, but their position as
maids and domestics is extremely vulnerable in the light of their lower levels of education and
lack of support networks. In addition to the above officia figures, many also arrive by going on
apilgrimage to Mecca and never returning home to Indonesia. Recruiters are active in this pro-
cess. In 1997, close to 35,000 Indonesian household maids were expelled by the Saudi Arabian
Government when a decision was made to expel all irregular overseas workers (Tirtosudarmo
and Romdiati, 1998).

Philippines

Overseas employment became an official policy in 1974 with the signing of the Labour Code by
the Philippine Government. It had occurred earlier, but without the full control of the Govern-
ment. Labour migrants started going first to the Middle East — men went to work on construction
sites and women mostly went as domestic workers to families that had become oil rich and
wanted help in the house. Low-skilled workers constitute much of the country’s labour surplus
and by this token they are “also the most vulnerable to abuse and expl oitation, both locally and
abroad” (Tomas, 1998: 1). In the 1980s, increasing numbers of women were admitted to Japan
and South Koreafrom the Philippines, Pakistan, Bangladesh and Koreato work in factoriesand
as dancers, waitresses and hostesses. They were followed by male compatriots who came as
factory or construction workers. Table 1.1 shows the growth in contract labour migration from
the Philippines from 1980.

The Middle East was the mgjor destination for Filipinos during the 1970s and 1980s, but by the
1990s Asian destinations became most prominent. In the 1990s, more labour flows started to
target Europe. Table 1.6 (overleaf) shows the changing spread of destinationsin 2000-01 — the
Middle East was again the major destination in 2001 with Asiaexperiencing a decline compared
to 2000. The increasing importance of other destinationsis evident in the table.

The major destinations for Filipino overseas contract workers (OCWSs) in 2001 were the King-
dom of Saudi Arabia (190,732), Hong Kong (113,583, a decline of 6.7%), Japan (74,093, an
increase of 17.53% over 2000), the United Arab Emirates (44,631), Taiwan, Singapore (up 15%),
Italy, Kuwait, Brunei and Qatar. Thus, some countries have been reducing Filipino immigration
while others have increased immigration from the Philippines. Japan and Korea in particular
have increased such immigration, especially for women. In December 2000, the Inter-Agency
Committee on Tourism and Overseas Employment Statistics estimated that 7.14 million Filipino
nationals lived in 192 countries: 2.5 million as permanent residents; 2.9 million as temporary
residents, and 1.8 million as*“irregulars’. Thusirregular migration issmaller than the population
of regular migrantswho arewidely distributed and among whom about half arefemale (Battistella
and Asis, 2002b: 36-38).
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TABLE 1.6
DEPLOYMENT OF OVERSEAS FILIPINO WORKERS, BY WORLD GROUP, 2000-01

World Group 2000 2001 % change
Asia 292,067 285,051 -2.40
Middle East 283,291 297,533 5.03
Europe 39,296 43,019 9.47
Americas 7,624 10,679 40.07
Trust Territories 7,421 6,823 -8.06
Africa 4,298 4,943 15.01
Oceania 2,386 2,061 -13.62
Others 6,921 11,530 66.59
Total Land-based 643,304 661,639 2.85
Total Sea-based 198,324 204,951 3.34
Total 841,628 866,590 2.97

Source: Philippine Overseas Employment Agency (POEA) (2002).

The next table shows the occupationa breakdown of new legal employees from 1992 to 2000.
While the number of documented men has declined, the number of women has increased from
107,585 to 174,768. There were 23,146 more females in professional, technical and related
occupations, 20,476 more female composers, musicians and singers and around 20,000 more
domestic workers over this period.

TABLE 1.7
DEPLOYED NEW HIRES FROM THE PHILIPPINES BY SKILL AND SEX, 1992-2000
Year Prof., Choreographers  Composers,  Profess. Service  Domestic Total (all
tech. & & dancers musicians nurses workers helpers occupations)
related & singers
1992
Male 13,666 1,552 416 536 9,993 1,334 96,633
Female 44,308 33,979 2,572 4,230 56,929 46,243 107,585
1995
Male 11,469 657 221 1,133 6,947 6,947 82,240
Female 25,158 14,498 1,220 6,295 70,851 59,698 115,927
1998
Male 13,916 720 485 663 7,616 1,035 85,981
Female 41,519 25,923 7,781 3,892 72,797 45,868 133,072
2000*
Male 11,230 1,063 919 1,273 7,412 1,367 70,427
Female 67,454 34,475 23,048 6,410 83,780 66,890 174,768

*Not stated: 12,410.

Source: Scalabrini Migration Center, 2000.
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This gender breakdown of new land-based deployments (as opposed to sea-based) shows an
increasing proportion of females, from 50 per cent in 1992 to 70 per cent in 2000, and 73 per
cent in thefirst half of 2002 (Philippines Overseas Employment Agency, 2002). Data from the
POEA shows that female professional and technical workers represented 42.3 per cent of total
femalemigrantsand 85 per cent of this category between January and October 2002 (Dimapilis-
Baldoz, 2003: 21). The importation of female “entertainers’ to various countries, especialy
Japan and South Korea, is very noticeable and most of these come from the Philippines and
Thailand.

Many Filipinosaretertiary educated and migrate to work in low skill jobs, thereby experiencing
ade-skilling process— 28 per cent of temporary migrant workers have a college degree (Alburo
and Abella, 2002: 8). The Philippine Government has been trying to find appropriate contract
work for its overseas contract workers (OCWSs), but generally they are only hired for low skill
jobs.

The migration of Filipinos to Europe for work also stepped up in the 1990s. Data from the
OECD show that Filipinos are most likely to migrate for work to Italy and Spain and that these
migration flows, especially of females, are “linked to the development of the domestic service
and health-care sectors’ (OECD, 2001: 67). At 61,000, Filipinos comprised the largest Asian
group in Italy in 1999, followed by Chinese, Sri Lankans and Indians, and the second largest
group in Spain, after the Chinese (OECD, 2001: 67-68).

In 2002, 73 per cent of Filipinos who were deported were women. Migration often implies
greater autonomy and freedom for women, but a disturbing aspect to the migration of Filipino
women is their concentration in domestic services and entertainment. As these are unprotected
sectors, the occupational hazards associated with domestic work and entertainment have cast
serious doubts on the positive impacts of migration (e.g. Cox, 1997; Shah and Menon, 1997).
Moreover, the rising trend in trafficking in women and children has magnified the risks of mi-
gration for women, threatening the integrity of their fundamental human rights (Asis, 2001: 25).

This aspect will be taken up later. Some of the migration for “entertainment” purposes to Japan
and Koreaalso involvestrafficking through avariety of “distinctly different processes(...) medi-
ated through specialized agencies and informal networks’ (Derks, 2000: 18).

Thailand

Thailand began to send labour migrants in the mid-1970s and an increasing flow of migrants
was directed towards the Middle East. However, a diplomatic incident in the late 1980s with
Saudi Arabia resulted in a sharp decline in that migration. The labour outflow resumed in the
early 1990s with the opening up of migration to Taiwan — where Thai workers are the major
group. The numbers and destinations of Thai workers abroad are shown in Table 1.1 — 87 per
cent were working within Asia during the period 1995-99, with Taiwan far and away the major
destination. Only 8.9 per cent were working in the Gulf States.

The Thai Government has launched several programmes for sending workers in the hope of

generating about US$ 2 billion in remittances and relieving poverty and unemployment. Remit-
tancesin 1999 reached around US$ 1.2 billion. The Government has increased funds so workers
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can take advantage of low interest |oans, and the Foreign Ministry usesthe radio network to help
people find jobs abroad and to protect job-seekers from illegal brokers. Increasing numbers are
going overseas under their own arrangements, though the number of irregular Thaisoverseasis
sketchy and difficult to obtain (Chalamwong, 2001: 294). The Overseas Employment Adminis-
tration Office is the main agency in the Department of Employment that has a role in labour
migration management. Thethree major rolesarein promotion, control and protection (Perman-
ent Mission of Thailand, 2003: 2).

In the 1990s, Thailand also started to become a country of immigration, mostly from neighbour-
ing countries (80% from Myanmar), and before the financial crisis in 1997, there were more
than onemillion migrantsin Thailand —mostly asirregulars (Table 1.8). In 1998, around 300,000
irregular migrants were repatriated, but many have since returned (Scalabrini Migration Center,
2000). Many irregulars belong to ethnic minoritiesin Myanmar and consequently they have no
legal status. They flee persecution and become labour migrants, making it difficult to separate
refugees from migrant workers.

TABLE 1.8
REGULAR AND IRREGULAR MIGRANT WORKERS IN THAILAND, 1997-98
Year Migrants with work permit Migrants without work permit Total
December 1997 141,610 845,279 986,889
December 1998 90,472 597,937 688,409

Source: Scalabrini Migration Center (2000).

Viet Nam

Emigration pressures have resulted in three broad groups of out-migrants from Viet Nam: the
first consists of labour migrants working as contract workers in host economies; the second
includes approved permanent migrants and asylum seekers, and the third comprises persons
who are temporarily overseas, but who seek employment and/or extensions of their stay and
persons who use unauthorized means to gain entry to a foreign country or who overstay their
foreign visas. The latter group may include former labour migrants and asylum seekers who
belong to the first two groups (Dang, 2003).

Compared with other South-East Asian countries, Viet Nam entered the international and Asian
labour markets fairly late. When neighbouring countries such as South Korea, Singapore, Thai-
land and Malaysiawere achieving high economic growth in the 1980s and 1990s, Viet Nam was
suffering severe unemployment and low income growth. The advantages of sending out labour
were recognized and national policies were adjusted. Viet Nam is different from most other
Asian countriesin that international abour emigration is extensively shaped and directed by the
government. Asaresult of this, Viet Nam’s labour destinationslargely include ex-socialist coun-
triesin eastern Europe, though this has changed in recent years.

Intheearly 1980s, the movement of Vietnamese workersto the former Soviet Union and Czecho-
slovakiamarked the“first wave” of labour exports. However, social conflicts between Vietnam-
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ese and native workers in the receiving countries led to an abrupt decrease in the outflow and a
temporary halt to overseas employment. During the “ second wave” in the late 1980s, thousands
of workers were sent to eastern Europe, mainly to East Germany, Bulgariaand Czechoslovakia.
The year 1989 marked the highest number (167,503 persons) of Vietnamese workers sent to
eastern European countries and 45 per cent were female workers. Over the period 1981 to 1990,
official reportsindicate that atotal of 217,183 Vietnamese were employed as contract workersin
countries of the former socialist bloc in eastern Europe and what is particularly noteworthy is
that amost half (42%) or 92,000 werefemale (MOLISA, 1995). But social and political changes
in the Eastern Bloc resulted in amendments to bilateral agreements and a sudden halt to the
admittance of guest workers. Extensive unemployment, negative attitudes to and repatriation of
Vietnamese contract workers took place and, by the end of 1991, a large majority (approx-
imately 80%) of workers had gone home before their labour contracts ended. Thus, by the early
1990s, labour agreements between Viet Nam and former Eastern Bloc countries were no longer
viable. But according to reliable sources, many workers who returned to Viet Nam soon went
out again, particularly to Germany where attractive income and immigration opportunities
existed.

In an effort to find other markets to continue the labour export policy, the Vietnamese Govern-
ment signed agreements with some countries in the Middle East and Asia. The “third wave”
started in 1994 when labour migrants from Viet Nam were sent to Kuwait, Lebanon, Saudi
Arabia, Libya, Japan and Korea. Migration to other Asia Pacific economies began. Since then,
East Asia has become one of the major destinations for Viethamese contract workers. The Viet-
namese Government’s target destinations for labour migrants have become South Korea and
Japan. These two labour importers bring in unskilled workers under their trainee programmes.
By the end of 1994, there were 14,305 Vietnamese workers going to Japan each year and most of
themwere classed as“trainees’, that is, they received on-the-job training, in theory. By the same
year, the number of labour migrants going to work in South Koreawas 20,493, but by the end of
1997 thisfigure had risen to 22,325. Almost all of them were male. This pattern differs markedly
from labour migration to the Eastern Bloc as most Vietnamese migrant workersto East Asiaare
contract labourers, which means that they cannot take their families with them and at the end of
their contract they must return home. In East Asia, most Vietnamese workers were employed in
labour-intensive small and medium industries (e.g. manufacturing, fisheries). Low wages, mis-
treatment and hazardous working conditions have cometo be widely reported, especially among
fishing workers in South Korea. The lack of job safety, health hazards, the language barrier,
discrimination and restrictions on geographical movement are the most serious problems re-
ported by migrant workers. The “trainee” status was used in South Korea to justify the huge
differential between South Korean and guest workers wages. Trainees were not recognized or
protected under South Korean labour laws asthe contract was usually between the South Korean
employer and Vietnamese labour recruitment agency, not with individual migrant workers.

In 2001, Viet Nam deployed 37,000 workers overseas, mostly to Taiwan, South Korea and
Japan. The number increased to over 46,200 in 2002, but the destinations changed markedly.
Malaysia became the most significant destination and received 19,900 migrant workers, fol-
lowed by Taiwan with 13,200 and Laos with 9,100. Both Japan (2,200) and South Korea (1,200)
became much less important destinations in 2002 (Tan, 2003: 9). Women accounted for only
23 per cent of migrant workers in 2002, an indication of the Government’s policy to try and
protect women from exploitation.
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1.2.3 East Asia
China

International contract labour migration is agrowing phenomenon in China. It started in the late
1970s with the opening up of the economy, and has surged in recent years. It doubled between
1995 and 1999 compared to the period 1990-94 according to datafor regular migrant workersin
Table 1.1.

There are two mgjor forms of overseas employment through the Bureau of Public Security:
flows that are government organized and sponsored — “project engineering” and “international
labour cooperation” ; and * overseas employment of individuals’ (Zhang Feng, 2001: 127). “ Project
engineering” comprises contracting and implementing engineering projects abroad for foreign
governments, institutions, enterprises and individual employers on the basis of international
competitive bidding. From January to August 2000, new contracts worth US$ 72.23 million
were secured. “International labour cooperation” refers to the sending of labourers abroad for
economic, social and science/technology activities under contracts with foreign governments,
institutions, enterprises and individuals employers, with the intent to earn remuneration. This
has been occurring for around 20 years, and between January and August 2000, new contractsto
the value of US$ 19.55 million were secured for this work (Zhang Feng, 2001: 129).

The Chinese Government has taken a series of measures covering these schemes that include:
improving regulations and rules for managing projects; opening up more channelsfor the export
of organized labour and simplifying procedures, and improving preparatory language and cul-
tural knowledge training before workers go abroad. Nevertheless, government-sponsored and
managed schemesstill carry some problems. According to Zhang Feng (2001: 129-30), themain
ones are:

- theexport of labour isnot considered asimportant astrade, and so the legislation and system
for managing the projects are not perfect;

- channels for export cannot meet the demand for people to go overseas to work, and so
“illegal” migration exists, workersfind it difficult to adapt abroad;

- legal rights and interest of |abourers are not protected effectively.

The*“overseas employment of individuals® refersto individual movements that are managed by
employment service agencies. This has existed on a small scale only, but is now developing
more rapidly. There were 70,000 labourers employed abroad under these arrangements by the
end of 1999 and a further 10,000 were added in 2000. Destinations are widespread in Asia,
Africa, Europe and America and the main occupations are in the agriculture, garment, housing
and catering service sectors (Zhang Feng, 2001: 130). Themain responsibility for handling these
workers rests with the overseas employment service agencies and there were 46 at the end of
2000. Their functions include, among others, providing labour market information, job recom-
mendation and recruitment, signing employment contracts, technology and language training,
assistance with social insurance, protection of labour rights by means of mediation or legal
action (Zhang Feng, 2001: 130). A new Regulation on Management of Overseas Employment
Service was promulgated on 1 July 2002 (Zhang Guoqging, 2003) but numerous problems and
infringements of migrant workers' rights are still likely to occur.
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Outside of this “regulated” labour migration, a large and growing undocumented flow is
managed by illegal agents or “snakeheads’. Human smuggling has been going on for the last
20 years and it is estimated that around 100,000 migrants are smuggled out of China every
year, bringing in around US$ 1.3 hillion for the syndicates that orchestrate the whole process.
“Snakeheads’ or smugglers recruit potential migrants (at around US$ 33,500 per head on
average), targeting mostly migrants from the southern province of Fujian. Migrants are then
provided with forged documents and transported to transit stops such as Hong Kong and
Thailand, and then to the intended country of destination (Scalabrini Migration Center, 2000).

Thisbrief overview of each of the ten countries has provided background dataon the levels and
patterns of less skilled labour migration flows. The following section will focus on more highly
skilled flows from Asiato OECD countries.

1.3 SKILLED LABOUR FLOWS TO OECD COUNTRIES

Asiaisamajor source of highly skilled workers, both astemporary and permanent migrants. As
OECD countries strive to compete internationally and their own populations age, they are seek-
ing out young, highly skilled workersto fill growing gapsin their labour forces and to improve
their general stock of human capital. Many Asian countries have skilled workerswho are highly
trained and often proficient in the languages of international business and commerce. India, the
Philippines, Pakistan, Bangladesh, Malaysia and increasingly China and South Korea, are the
major sources. In some cases these workers exceed domestic needs, but in othersit isamatter of
personal choice and/or government programmes to migrate to work elsewhere on a permanent
or temporary basis. The Indian and Philippine Governments, in particular, are keen to export
highly skilled workers on atemporary basis and are looking towards the General Agreement on
Trade in Services (GATS) to expand this.

Definitional issues make this a difficult area to describe accurately, but highly skilled workers
are generally taken to be those who possestertiary qualifications or an equivalent level of experi-
ence (Iredale, 2001). The OECD Canberra Manual (1995) uses a similar definition in relation
to science and technology professionas. Movement may be intended to be permanent or tempor-
ary, but in many instances there is a change of plans. For example, gaining temporary entry to
the United States may often be a deliberate strategy for achieving permanent entry or a“green
card”. Around 40 per cent of permanent entrants to the US originally entered on temporary
visas.

Ananalysisof the geographical distribution of foreign student flows shows*avery high concen-
tration of foreign students of all origins, as 80 per cent go to only five countries: the United
States, the United Kingdom, Germany, France and Australia’ (Tremblay, 2002: 51). It has come
to berecognized that student migration may be yet another way to achieve temporary or perman-
ent migration. The policy changes that have occurred recently in Australia, Canada, France,
Germany, the US and the UK support this possibility. For example, asurvey of H-1B visahold-
ersinthe USin 1999 found that 23 per cent had adjusted from F1 student visas (Martin, 2002:
286). Table 1 in Tremblay (2002: 45) documents the options for students to change residence
status.
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TABLE 1.9

INFLOWS OF FOREIGN HIGHLY SKILLED WORKERS AND SHARE OF ASIANS AMONG THEM,
LATEST AVAILABLE YEAR

Permanent Temporary
workers workers
Australia (1999-2000)
Inflows of highly skilled foreign workers (in ‘000s) 351 30.0
As a % of total permanent labour migration 77.4 ..
% of Asian workers among the highly skilled . 27.8
Canada (2000)
Inflows of highly skilled workers (‘000s) 52.1 86.2
As a % of total immigrants who intend to work 43.2 ..
% of Asian workers among the highly skilled 56.4
France (1999)
Inflows of highly skilled foreign workers (‘000s) . 53
As a % of total labour temporary migration . 48.3
% of Asian workers among the highly skilled . 14.4
Germany (2000-01)
Inflows of highly skilled foreign workers (‘000s) . 8.6
% of Asian workers among the highly skilled
(India/Pakistan) . 21.8
Japan (2000)
Inflows of highly skilled foreign workers, (‘000s) . 129.9
As a % of total labour temporary migration . 70.6
% of Asian workers among the highly skilled
(China/Philippines) . 53.2
United Kingdom (2000)
Inflows of highly skilled foreign workers (‘000s) . 39.1
As a % of total labour temporary migration . 50.6
% of Asian workers among the highly skilled
(India/Philippines/China/Malaysia) .. 29.8
United States (1999)
Inflows of highly skilled foreign workers (‘000s) 241 370.7
As a % of total labour permanent or temporary migration 46.0 (1998) 46.3
% of Asian workers among the highly skilled 48.4 (1998) 38.9

Source: Table 1 (OECD 2002a, p. 3).

Table 1.9 shows inflows of highly skilled workers and the share coming from Asia in seven
OECD countries. Three of these countries have permanent migration programmes: Australia,
Canadaand the US, and of these Australiahas moved farthest in the direction of selecting highly
skilled permanent settlers. “There has been a major policy shift in the last five years towards
skilled migration”, according to Hugo (2002: 315), but as from 1999 “an increasing number of
NESB [Non-English Speaking Background] applicants at perceived risk of delayed employ-
ment would be excluded from migration at point of entry, through arigorous expansion of pre-
migration English language testing (even in family-skill categories), mandatory qualifications
assessment, and arange of additional modificationsto the points selection process’ (Hawthorne,
2002: 20). Thiswas strengthened in 2001 by a policy change that enabled students to apply for
permanent migration whilethey were still studying in Australia. The outcome of thischangewas
that in 2001/02, over half of the permanent immigrants in the Skilled Independent category
possessed Australian tertiary qualifications. Though the data on the percentage of skilled people
from Asiaare not included in the above table, other data show this to be significant.
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Table 1.9 shows that Australia also takes in temporary highly skilled workers and 27.8 per cent
of thisflow comesfrom Asia. The rapid growth of the temporary programme in the last decade
ispartly aresult of Australiaadapting to anincreasingly global economy and amore effectiveway
of competing internationally for mobile professional workers, according to Hugo (2002: 317).

But it isalso apragmatic response to another problem. The non-recognition of overseas qualifi-
cations has been aperennial problem faced by permanent immigrantsin Australia’shighly regu-
lated and protected |abour market. Temporary migration asit has been structured does not involve
any requirement for the formal recognition of overseas qualifications as the decision to hire and
sponsor atemporary immigrant is entirely in the hands of employers. This dichotomy led to a
debate about “equity” in the medical profession in the late 1990s and permanent and temporary
doctors are now required to go through the same processes. Other debates have occurred in the
I'T occupational areas as displaced or unemployed Australian workersvoiced their concern about
the import of temporary IT workers. Further, Birrell and others have raised issues to do with
national training and whether importing temporary skilled workersreduced theincentiveto train
Australians (Hugo, 2002: 316).

Table 1.9 shows that Canada and the US received 56.4 per cent and 48.4 per cent, respectively,
of their highly skilled permanent immigrantsfromAsia. Lega immigration in the USwas 849,807
in 2000, coming mainly from Mexico (173,919), China(45,652), the Philippines (42,474), India
(42,096) and Viet Nam (26,747). Together, these five countries accounted for 40 per cent of all
legal immigration (Migration Policy Institute, 2002). In 1999, Indians received 55,047 of the
total of 115,000 H-1B visas issued, followed by the UK (6,665), China (5,779) Japan (3,339)
and the Philippines (3,065). The US temporary (H1) work visas are mostly taken up by males
with smaller numbers of women mostly going as temporary workers, nurses or nannies. Asian
countries a so feature highly in Canadian temporary highly skilled immigration.

The UK does not have a permanent migration programme, but it is possible to change from
temporary to permanent status after four years. At the end of January 2002, the Government
launched anew Highly Skilled Migrant Programme. The new programme is designed to bol ster
the UK’s global economic competitiveness by allowing individuals with special skills and ex-
perienceto immigrateto the UK, initially for ayear. Successful admissionisbased on scoringin
four key areas: educational qualifications, work experience, past earnings and prior professional
achievement. Individualsreceiving at least 75 pointsare freeto look for ajob and may be ableto
extend their residence after the first year for another three years. Thisisthefirst timein nearly
three decades that foreign workers, other than nationals of EU member states, have been ableto
enter the UK without guaranteed employment.

A recent study inthe UK of asmall sample of skilled migrants showed that the |l atter were highly
selective and mostly considered only four countriesfor immigration: 42 per cent only considered
the UK while of the remaining 58 per cent, 34 per cent also considered the US, 15 per cent
Europe and Australia/lNew Zealand, 9 per cent the Far East, 9 per cent Canada and 1 per cent
India (NOP Business/Institute for Employment Studies (IES), 2002: 52). The motivations for
migrating are multiplefor highly skilled migrants, but this study found that for devel oping coun-
try migrantsthe “ more advanced opportunities’, amore accommodating “ culture” and specialist
opportunities were important factorsfor choosing the UK (NOP Business/Institute for Employ-
ment Studies (IES) 2002: 54).
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France and Germany do not have permanent migration programmes but have recently moved to
import temporary highly skilled workers. Francetypically takesmoreAfricansand fewer Asians,
asthefigureof 14.4 per centin Table1.9indicates. Theopening up of these countriesto temporary
highly skilled workers providesagrowing range of options. In particul ar, therise of the T sector
in the 1990s opened up opportunities for Indians to go to destinations other than the traditional
ones, viz. the US, UK, Australia, Canada.

Whilethe numbersto these countries have grown, Germany, the Netherlands and, most recently,
theNordic countries, havebeguntofeatureasdestinations. Sweden’ snumbersaresmall, and most
skilled arrivals come as asylum seekers or under family reunification schemes. In an attempt to
fully utilize the skills of those who have arrived, and to encourage more highly skilled arrivals,
the Swedish Government has adopted a policy of valuing diversity, especialy in education and
employment. Alternative methodsfor evaluating foreign qualifications and skills upgrading and
alaw to prevent ethnic discrimination have been implemented “in alabour market that has been
prone to discrimination” (Gaillard, 2002: 244).

Table 1.9 shows that Japan took in 129,900 skilled workersin 2000, mainly from China and the
Philippines. The number of new entrants in 2001 (excluding both re-entrants and temporary
visitors) reached 351,000, a 55.8 per cent increase from 225,000 in 1996. The largest groups
were Chinese (86,000) and Filipinos (85,000), followed by Brazilians (30,000). Whereas the
Chineseincluded alarge number of “trainees’” and students, over 80 per cent of Filipinosarrived
on an “entertainer” visa(MPI, 2002). That is, these figuresinclude “skilled” workers other than
as defined in this paper; they include “trainees’” from developing countries and “skilled enter-
tainment” workers, mostly female, who aredefined as*” skilled” after afour-week course. Filipinas
are also increasingly going as nurse’s aides to Japan where the rate of ageing is placing heavy
demands on the workforce and families, but problems over accreditation of their nursing quali-
fications are still being negotiated between the two governments.

As Tsuda and Cornelius (2002: 29) point out, immigrants are concentrated in the peripheral
labour market because of the nature of the employment system and the immigrants' sojourner
mentality. Individual s“who have acquired human capital (either previously, or in Japan) are not
rewarded with higher-level jobs with better incomes’. They conclude that labour markets that
are as homogeneous as the Japanese do not reward achieved human capital, only ascribed
human capital. They found that being female and a migrant of non-Japanese descent leads not
only to being confined to the peripheral labour market but al so to the most severe discrimination
by employers. Therefore, female migrants are the most disadvantaged.

The strategies being used by countries to deliberately send out both temporary and permanent
skilled workers vary. India, for example, is actively seeking out skilled labour markets and is
“amost at the top of the list of countries as far as emigration of the “brain drain” category is
concerned”. The “globalization of Indian talent and skills” is being hailed as having a very
positive benefit for the country (Khadria, 2002: 30). Asthe T boom hasburst inthe US, Western
European countries are being viewed as a more sustainable destination and East/South-East
Asiaisan emerging destination. Not only I T workers but nurses, doctors, customer and financial
personnel are also arriving from India. Middle and upper-class Indian students also make up a
sizeable component of the growing numbers of fee-paying students going to the U.S, the UK,
Australia and elsewhere, often as a means to permanent migration.
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The Philippines fallsinto a similar category of actively seeking skilled labour markets and en-
couraging private collegesto train peoplefor the overseas market. Alburo and Abella (2002: 13)
note the alignment of deployments with global needs and the way in which there is increased
training in such areas, or the “brain response” to use their term. This has mainly been in the
engineering, nursing and increasingly the computer/ICT fields (30-50% of IT trained profes-
sionals now go abroad and 60% of physicians). The Philippines classification of “entertainers’
as “skilled” has been discussed above and remains an anachronism.

Skilled labour flows to OECD countries from Sri Lanka are very limited except as permanent
migrants or refugeesfleeing conflict. But the above section on Sri Lankashowsthat the Govern-
ment is seeking to expand temporary skilled outflows. At the moment thisflow isheavily biased
in favour of males, and in 2000 female professional migrants numbered 42 compared to 881
males (SLBFE, 2001: 9-10). The other sending countriesin this paper are not actively sending
skilled migrants overseas, though as the Bangladesh case study showed, many haveleft over the
last 30 years. Currently, however, the movement of students to the US, the UK, Canada,
Australiaand Japan must be included as potential skilled out-migration as many students do not
return home. The adjustment of receiving country policies to enable easier conversion from
student visas to permanent or temporary entry visas must be taken into account. This has
affected students from China, India and Bangladesh and, to a lesser extent, Indonesia, in
particular.

Issuesin relation to skilled emigration from devel oping countries have received ongoing atten-
tion since the 1960s. They have recently taken on a new focus as the potentia “benefits’ have
come to be stressed by developed countries that experience the gains, and by some developing
countries. India continues to experience significant “brain drain”, but this is not seen as prob-
lematic by the Government. Emigrant or Non-Resident Indians (NRIs) are perceived as poten-
tial returneesin areal sense or as an asset in terms of providing investment funds, links with
overseasfirmsand flows of knowledge and ideas through networks. Academics, such asKhadria
(2002), are less sanguine about the outflows and see areal possibility of deteriorating domestic
heal th and education services because of the ongoing loss of skilled personnel from India. China
isincreasingly a destination for student returnees and foreign nationals, and policies are now
being developed to try to garner the skills needed within their economies. These countries are
experiencing both “brain drain” and some return or circulation.

On the other hand, Indonesia, the Philippines, Pakistan, Bangladesh and Sri Lanka continue to
experience significant “brain drain” without much circulation of overseas nationals or non-
nationals. Alburo and Abella(2002: 23) are optimistic about the Philippinesdecreasing itsskilled
out-migration and increasing return migration due to “recent developments in the environment,
shifts in the supply responses, and global integration”. What is clear from research just com-
pleted is that skilled return migration or circulation is neither automatic nor ssmple to achieve.
Economic growth must be accompanied by improvements in the environment, in government
administration and transparency and in the social and safety situation in the country for former
migrants to be encouraged to return (Iredale et a., 2003).

The following section will discuss the management of labour migration, under eight sub-

headings, and will highlight examples of good policies and practices that exist in the ten
countries reviewed. Highly skilled and less skilled movements are treated together.
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1.4 NATIONAL POLICIES AND PRACTICES
ON LABOUR MIGRATION MANAGEMENT

The problems of migrant workers throughout the world are not the same, and the remedies
sought in Europe may be different from those in the Middle East or Asia. Also, the problems
of long-term migrant workers tend to be different from those of short-term overseas contract
workers. In some countries, problems are due to individuals, such as employers, within the
context of arelatively well functioning legal system, whilein other countries problemsare caused
by governments’ implementation of laws that others would view as harsh (Santiago, 2003).

The Philippines has the most el aborate policies and practices covering contract labour migrants,
which isnot surprising given that it isthe most important |abour exporter in Asiaand the second
largest in the world, after Mexico. But loopholes still exist and the Flor Contemplacion and
other cases show the need for constant monitoring and policy adjustment.

1.4.1 Foreign labour market development and marketing

On the whole, countries in Asia are increasingly seeking out foreign labour markets for their
workers as poverty, high unemployment and lack of development makethisadesirable political,
economic and social strategy. The role of statesin opening up and perpetuating contract labour
migration needs to be constantly examined and sending country policies should be well thought
out, consistent and designed to maximize the benefits for the country/workers and protect their
workers. The major strategies to promote workers overseas are the dispatch of overseas mis-
sions, development and production of promotional material, direct mailing campaigns, market
research, liaison with diplomatic missions and participation in international conferences/forums
on migration. Additionally, the Philippines' initiatives include “client referral assistance pro-
grammes, industry liaising and negotiationsfor bilateral and multilateral agreements’ (Dimapilis-
Baldoz, 2003: 8-9).

Sri Lanka sBilateral Cooperation Unit collectsinformation from missions on job opportunities.
Active efforts continue to be made by the Government to expand markets in the Middle East
and in Japan, South Korea and Cyprus (Watkins and Nurick, 2002: 66). In order to monitor
labour market developments in labour receiving countries, missions aso send monthly reports
back to the Bilateral Cooperation Unit (Rahunage, 2002). There is a new Draft National
Employment Policy, according to Athukorala (Ministry of Employment and Labour, 2002a),
with the aim “to adopt a pro-active approach to identifying global employment opportunities
and uplift the image and skills of migrant human capital by providing them with appropriate
training to enhance their competitiveness’.

Therole of private recruitment agencies in expanding labour migration in Asia has been avery
important one. Practically all migrant workersfrom South-East Asiahavefound their jobsthrough
private recruitment companies who link up with job brokersin Taiwan, Singapore, Hong Kong,
Kuwait or Riyadh. Employment agencies have been known to charge exorbitant fees for their
services, but have been instrumental in expanding opportunities for migrant workers (Abellain
|OM’sWorld Migration Report 2003).



1.4.2 Protection of migrant workers in recruitment and employment

At the moment, countries are competing with each other and this often leads to less protection.
Protection during employment is variously managed. Some countries have a spread of |abour
attachés while others are unabl e to resource this function. The Philippine Government has pro-
gressed much farther along the route of monitoring than any other labour sending country. The
profile of Filipino workers abroad and the sheer numbers that were or are affected by overseas
labour migration (totalling around 10 million over time) has pushed the Philippine Government
to make ever greater efforts to protect their OCWSs.

By the 1980s, the Philippine Government had created two agencies: the Philippines Overseas
Employment Administration (POEA) for market promotion and development, regulation of the
industry through a system of licensing and monitoring, and documentation, processing and de-
ployment of workers; and the Overseas Workers Welfare Administration (OWWA) to cover
welfare and protection issues. The POEA sees government regul ation as essential for controlling
conditions of employment. It has entered into bilateral agreementsor is seeking such agreements
with 34 countries/economies. The Philippine Overseas L abour Office (POL O) maintains around
45 |abour attachés in about 32 countries of destination of OCWSs to provide counselling, legal
assistance, conciliation and liaison servicesto workersin distress. According to POEA informa-
tion they also link up with the home offices of the Department of Foreign Affairsand the Depart-
ment of Labour & Employment to enforce obligations of recruitment agencies and employers
over welfare issues (Dimapilis-Baldoz, 2003: 7). Nevertheless, various forms of illegal recruit-
ment, contract substitutions, delayed payment or non-payment of wages, and harsh working and
living conditions are still experienced, especially by women. The over-representation of women
among problematic cases monitored by the Overseas Workers and Welfare Administration
(OWWA) underscores their greater vulnerability. Women are often employed in unprotected
work sites and gender-based discrimination, especially gender-based violence, isrife.

The Philippine Government exerts continuous pressure on labour receiving countriesto sign the
UN Convention on the Protection of the Rights of All Migrant Workers and Their Families.
Unfortunately, many have still not done so. The Philippines also develops “model employment
contracts’ for different countries and different occupations that include basic standards and re-
guirements. Rodriguez (2002: 23-24) questions whether by using model contracts as the basis
for final employment contracts*the state, in effect, playsarolein disempowering workers’. For
example, some contracts list participation in trade union activities as a legitimate reason for a
worker’s termination and favour employers in terms of the handling of disputes. Rodriguez
argues that this makes for adocile labour force.

Viet Nam has a higher degree of government control than most other countries in the region.
Thisis evident in two ways. The northern provinces, with the exception of Ho Chi Minh City,
are responsible for supplying arelatively greater share of migrant workers. This “selection” is
not in response to market forces but reflects government policy intervention that is aimed at
the management of social, economic and regional imbalances. Second, in the 1990s, women
featured far less in numbers (18.2%) than for Indonesia (63.1%), Sri Lanka (69%) or the
Philippines (59.6%). This can be attributed to the official restriction on labour contracts that
allow female workersto go overseas as domestic helpers, housemaids or entertainers. The tight
control maintained by countries such asViet Nam may not be manageable under other political
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systems. Moreover, the imposition of age limits or the banning of female migration may be
problematic as it may lead to more irregular migration or trafficking.

The Chinese Government has also regulated labour migration, but excess demand hasled to the
rise of smuggling and trafficking. The Government is now trying to stamp out irregular migra-
tion by both closing down illegal agents and cooperating with other countries, such as the UK
and US, in the arrest of people smugglers.

In most countries the role of agents has been crucial in expanding labour migration opportun-
ities. For example, in Indiarecruiting agencies mostly “search out the new areas and avenuesfor
deployment of Indian workers abroad” (Ministry of Labour, 2003). But they are also often per-
ceived as amajor problem, and one non-governmental organization, Tenaganita, is calling for
the abolition of recruiters, initially in the sphere of domestic work at |east. Movesto place much
of the responsibility for recruitment into the hands of private recruiting agents, including in the
Philippines, isamatter of great concern. Malpractice by private recruitment agents may lead to
migrants leaving on aregular basis, but when they arrive they find no job waiting for them and
they fall into irregular status. As Wickramasekera (2002: 17) points out, “the share of public
employment in sending workers overseas hasfallen drastically, giving way to athriving industry
of intermediaries in both sending and receiving countries. (...) It is well documented that the
recruitment industry has been responsible for various cases of malpractice and the growth of
irregular migration in the region”.

In an attempt to curb the extortion of migrant workers by agents, the Thai Government has
established the Public Overseas Placement Agency to cut down on private recruiters (Permanent
Mission of Thailand, 2003: 12). Further, the establishment of a Workers Welfare Fund for skill
training, pre-departure orientation and to assist the repatriation of Thai workersis also now in
operation (Permanent Mission of Thailand, 2003: 11). Thailand isone of thefew countrieswhere,
under the new Constitution passed in Parliament in June 1999, overseas Thais have the right to
votein general elections.

The regulation of private recruitment agencies through the development of a transparent and
enforceable system for the licensing, monitoring and sanctions is obviously very important.
Legidation existsin most countriesto control agents. However, the strength, enforceability and
transparency of these laws and regulations vary and there have been gaps in their implement-
ation. Better mechanismsfor monitoring of agents could be set up and consist of representatives
of NGOs, labour organizations, civil society and the government.

Alternatively, other mechanisms for the recruitment and management of contract labour mi-
grants could be investigated. The Philippine Seafarers’ Union is an example of a body that is
owned by the workers themselves (they contribute afee to its operation) and it locates employ-
ment, negotiates conditions and terms of employment and looks after the interests of workers
once they are employed. Thisisatype of cooperative that could be used as amodel. Other such
cooperatives could be formed and administered by workersin particular industries or by NGOs.

“Model employment contracts’ for different countriesand different occupationsare agood practice

but they need to be reasonable and not infringe on labour rights or be unduly weighted in favour
of employers. Contracts that tie employeesto a particular employer should be eschewed asthey

36



commoditize workers and workers “are effectively sold to employers who assume amost full
control over their purchased property” (Ruhs, 2002: 49). Freedom of movement between em-
ployers should be an essential element of such contracts. The “operationalisation of this prin-
ciplein practice necessitates the elimination of the sponsorship requirement that currently exists
in most countries (...) as native employers can no longer be sure that they will be able to employ
acertain foreign worker until recruitment costs have been recovered” (Ruhs, 2002: 50).

Ruhs (2002: 51) also argues that the “price” of foreign labour has been distorted and is usually
too low. Therefore, employers choose this option over other options, such as more technology or
moving their plants offshore. By charging employers a fee that is high enough to adequately
reflect foreign workers' real supply price (including all recruitment costs) and take account of
industrial policies, it would “put price back into the labour market” (Bach, 2001: 115). This
would lead to both greater efficiency and less labour market segmentation, as wages would not
be“alowedtodrop tolevelsthat aretoo low to reflect thereal supply price of foreign labour any
longer” (Ruhs, 2002: 52). This would have obvious benefits for migrant workers as they would
not be forced to accept unnaturally low wages, such asin Malaysia.

Government control is essential for managing conditions of employment through bilateral or
multilateral agreements and the deployment of |abour attachés. But government-to-government
operation “may [also] prove ineffective in protecting migrant workers because of other factors’
—such asthe absence of effective mechanismsfor the implementation of labour |aws and human
rightsinstruments, and lack of efficient management capabilities, policies and planning (Amin,
1998: 21). The dilemmaof “promotion” versus* protection” isalways present for sending coun-
tries and the perceived trade-off between ensuring labour market penetration and the labour and
human rights of migrantsisacomplex issue. The ILO has developed detailed guidelinesfor the
formulation of migration policies for both labour sending and receiving countries and these
should be widely disseminated “ because they contain good practices based on international ex-
perience” (Wickramasekera, 2002: 17).

Most countries make little provision for workers who need to be repatriated. The Philippines
Republic Act 8042 providesfor the establishment of a Replacement and Monitoring Center and
for the repatriation of workersin distress, including the establishment of the Emergency Repat-
riation Fund.

In Thailand, which isalso alabour receiving country, the Thai Rak Thai Party that won the 2001
el ections abolished the quota system for irregular migrants temporarily in 2002 and all migrants
working, or wishing to work, can now register for twelve months. Amarapibal et al. (2002: 270)
seethis as a“fresh approach that has the potential to deal with many of the shortcomings of the
registration system”. It is not limited to particular occupations or geographical areas and it pro-
vides for a system of health and welfare support. The new Government ran for election on a
platform of taking better care of emigrant workers so further policy improvements can be antici-
pated.

Currently, thereisno Asian regional labour market strategy. A regional strategy could be devel-
oped to take on the following roles: information sharing, encouraging agreement on how to
share labour market opportunities, encouraging adherence to ILO and UN conventionsin nego-
tiating agreements, devel oping wage agreements, overseeing abody for monitoring private agents
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and improving offshore protection by encouraging the establishment of shared facilities in
labour receiving countries. Such a strategy could help to ensure that there is no undercutting in
terms of contracts, in particular wages, and it could be agreed that wages could only be negoti-
ated within particular bands.

It could be much more viable for countriesto collaborate and share the functions carried out by
labour attachés. Shared Migrant Worker Advocacy and Welfare Centres (MWAWC) in major
citiesin labour receiving countries could be jointly financed by receiving country governments
and employers, local trade unions, international agencies and sending countries. The advantages
of such centres would be the shared services provided for migrants from different sources, mi-
grants from countries that cannot afford attachés would have coverage, best practices could be
built up and disseminated and domestic trade unions could become involved.

Further, thereisno existing regional body to oversee labour migration. Other structures, such as
ASEAN, SARCAPEC, etc., do not have comprehensive geographic coverage. The formation of
aregional body may be an option to consider.

1.4.3 Policy and legislative frameworks, structures and mechanisms governing
labour migration

International legislation

The UN Convention on the Rights of Migrants and Members of Their Families has been ratified
by the 20 countries needed to bring it into operation, but by only three countries in Asia, the
Philippines, Sri Lanka and East Timor. Asian countries should all be encouraged to accede to it
and the various IL O conventions, which should be tranglated into domestic legislation.

National legislation

Most national legislation does not cover irregular migrants, but the Philippines’ Republic Act
8042 (RA 8042), Migrant Workers and Overseas Filipinos Act of 1995, is designed to establish
higher standards of protection for all migrant workers and their families. According to Asis
(2001: 26), the 1995 Act was a“major step in providing the legis ative framework in promoting
the protection of overseas Filipino workers’. In contrast to other countries, the Act coversir-
regular migrants and “victims of illegal recruitment and related cases can avail themselves of
legal assistance from Philippines Overseas Employment Administration (POEA)”. Thus, initia-
tivesfor their protection aim to bring them into the realm of regular migration, though according
to Battistellaand Asis (2002b: 43-45) it is difficult to measure the * effectiveness of the redress
and protection provided by the government”.

The RA 8042 covers many aspects from deployment to repatriation and reintegration.? Pre-
departure information/education programmes on migration are the major thrust of polices to
prevent irregular migration from the Philippines. The pre-departure orientation seminar, aman-
datory one-day briefing, provides information on documentation, rights and obligations under
the employment contract, what to expect on arrival, remittance advice, where to go in terms of
health and occupational safety (Dimapilis-Baldoz, 2003: 7). But while the Act pays particular
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attention to the vulnerable situation of many women, Asis (2001: 26) states that in practice
“these requirements have been revised, reviewed, and waived in response to economic condi-
tions, the demands of the market, lobbying by interest groups, and the track record of the receiv-
ing country in protecting the rights of migrant workers”.

While some governments have taken a proactive role in promoting male migration (through the
promulgation of ordinances and statutes), women’s cross-border movements as principal mi-
grants may be strictly curtailed. Such adiscriminatory policy towards women may breach con-
stitutional provisions that guarantee equal opportunity to men and women, nor does it always
stop women from migrating. Rather, it may make women migrant workers more vulnerable and
may have contributed to the trafficking or smuggling of women. In the absence of official oppor-
tunities, women may be trafficked or smuggled for various forms of exploitative work, such as
sex work, construction, domestic work.

Theinterests of migrant workersaswell asthe interests of sending and receiving states, are best
served by orderly departure programmes that have legislative backing. Legislation or policies
that are unduly restrictive or that discriminate against women, are not acceptable and may only
encourage disorderly movements or the recourse to intermediaries. In an important new move,
the Indonesian Government is currently considering anumber of new initiatives and the urgency
for these to be implemented cannot be underestimated. They include:

- Meetings to be conducted between Indonesian and Malaysian officials to formulate an MOU
on labour issues between the two countries,

- Attheparliamentary level, after strong pressure by acoalition of NGOs advocating the rights
of migrant workers, aspecial body has been created to preparethe draft of aMigrant Workers'
Bill;

- Two new directorates related to the issues of overseas migrant workers' protection are to be
created: The Directorate for Victims of Violence and Migrant Workers, under the Ministry of
Social Affairs, and the Directorate for the Protection of Indonesian Citizens and Indonesian
Legal Agency.

1.4.4 Pre-departure training and orientation

Pre-departure training and orientation may take a variety of forms and may be compulsory or
voluntary. Preparation and empowerment training has been in place in the Philippines since
1983. Pre-departure orientation seminars (PDOS) are mandatory for all departing labour mi-
grants. The seminars aim to orient migrant workers regarding working and living conditions
abroad, their rights and responsibilities, programmes and services for migrants and their fami-
lies, and information on where to seek assistance. Extended PDOS for vulnerable workers, such
as household workers (many of whom are women), are provided by accredited NGOs.

At least 38 migrant NGOs provide a variety of services and assistance to migrant workers and
their families and RA 8042 recognizes NGOs as partners in protecting migrant workers (Asis,
2001: 79). Licensed agencies also provide a variety of pre-departure information programmes
through the mass mediaand community-based programmes. In general, information sharing and
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provision ismuch better in the Philippinesthat in other Asian countries. Therole of the churches
in this activity cannot be underestimated, both at home and abroad (Asis, 2002). IOM provides
cultural orientation seminars aimed at live-in caregivers emigrating to Canada in the Philip-
pines, besides a course aimed at emigrants to Canada in general.

The very active place of Filipino NGOs both at home and abroad is a unique feature that should
be encouraged elsewhere. A recent conference on Gender, Migration and Governance (Piper et
al., 2002) found that NGOs and civil society have often attempted to address the gaps and prob-
lematicissues of migration, including pre-departuretraining, on-site organizing of migrant workers
and reintegration training.

A common syllabus for pre-departure training has now been implemented in Sri Lankaand is
being conducted through a network of public and private training facilities. NGOs and labour
organizations are al so becoming moreinvolved in training programmes and awareness building
Initiatives.

The Government of Nepal recently introduced pre-departure training, largely based on the
Sri Lanka Bureau of Foreign Employment (SLBFE) model (Barniah, 2003). It has been sug-
gested that programmes targeting unskilled labour migration tend to discourage skill develop-
ment among Nepal ese workers, and such arguments have, in part, led the Government to establish
some skill-training centresin different parts of the country (HisMgjesty’s Government of Nepal
Employment Promotion Commission, 2003: 3).

In India some technical skills are provided to construction workers, either through NGO net-
works or through sponsoring agencies in the receiving county. For example, some large Singa-
pore construction firms provide technical skills and certification to migrants prior to their
departure. This may be driven by the more favourable tax treatment accorded by the Singapore
Government to companies that sponsor skilled rather than unskilled labour from overseas
(Dyvadheenam, 2003). Nevertheless, it does lead to improved human capital, and presumably
wages, for migrant workers.

1.4.5 Remittance management

It is evident that the foreign exchange that can be earned by nationals working abroad is one of
the primary driving forces behind the adoption of a proactive labour migration policy. Migrant
remittances constitute an important source of foreign exchange that can be used in debt servic-
ing and paying for vital imports. The most direct link between migration and development in
countries of origin is through remittances — the funds migrants send home.

Thetotal value of remittances flowing to developing countriesin 1999 exceeded both ODA and
private debt and equity flows (Stanton Russell, 2002). Worldwide, the flow probably exceeds
US$ 100 billion with more than 60 per cent going to developing countries. ILO estimates that
globally the value of remittances flowing through informal channelsis as large as through offi-
cial channels. At the household level it is generally agreed that remittances help to reduce pov-
erty (Stanton Russell, 2002). Indiaand Bangladesh ranked first and eighth respectively, worldwide,
in workers remittances for 2000 (World Bank, 2002).
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Over the years, Asian governments have introduced a number of policy measures to influence
the flow and use of remittances. Asremittances are private transfers, these policy measures have
largely been in the form of incentives, but in some cases are mandatory. In India, repatriable
foreign currency accounts with an active interest rate policy and foreign currency bonds have
been offered to non-resident Indians to promote cash inflows.

The Government of Pakistan attaches great importance to the role of Overseas Pakistanis (OPs)
inthe economic devel opment of the country, and arange of incentivesisprovided to OPs, ranging
from separate immigration and customs counters at all international airports to free renewal of
passports and duty-free allowances. Remittances are not subjected to any kind of taxation. This
enablesOverseas Paki stanistoremit money freely for consumption, investment or other purposes.
Non-resident Pakistanis (NRPs) remitting aminimum of US$ 10,000 through bank channelsare
entitled to the following benefits:

1. To avail themselves of the quotato befilled exclusively on merit reserved in all public sector
professional colleges and universities.

2. Theright to an annua duty-free import of items of personal convenience up to US$ 1,200.

3. An allocation of up to 25 per cent for in Initial Public Offerings (1POs) to be subscribed in
foreign currency.

4. Ballot of choice plots in public housing schemes at attractive prices to be paid in foreign
currencies.

5. Discount in the auctions of Corporate and Industrial Rehabilitation Corporation (CIRC) where
payment will be madein foreign currency.

6. Special allocation of sharesin privatization schemes.

The awareness in Bangladesh about the need to develop proper strategies and gear existing
financial institutions, both government and private, towards the mobilization of resources has
grown recently. The Government has adopted some important policy measures that include
encouraging Bangladeshi banks to open correspondent relationships with financial institutions
in destination countries, developing and liberalizing the existing financia instrumentsto attract
migrant remittances and promoting remittances by allowing them tax-free status. As aresult of
these policy changes, remittances increased substantially in 2002.

Theprincipal activitiesof largefinancial institutionsin Bangladesh with regard to the utilization
of remittances have been limited to offering a few savings and investment instruments. Micro
Finance Institutions (M FIs) have now emerged as major actorsin savings mobilization and credit
disbursement at the grass-roots level in Bangladesh, with some form of presencein over 80 per
cent of villages, and are considered one of the most sophisticated institutional networks avail-
able (World Bank, 1996). However, the existing legal framework under which they operate does
not allow them to harness remittances or access them in the destination countries and this obvi-
ously is an element that needs to be looked at.?

For Sri Lanka, there is limited participation of local banking representatives in pre-departure
training to raise awareness of remittance management options (e.g. foreign currency accounts,
fixed deposits) and subsidized |oan schemes. However, representatives of some of the banks are
posted overseas and work directly with the exchange house, principally in locationswhere large
numbers of Sri Lankans are employed. They help in the processing of remittances and provide
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the required guidance and support to the remitter (CENWOR, 2001: 6). The linking up of hous-
ing loan facilities to Non-resident Foreign Currency (NRFC) Accounts, attractive lottery and
gift schemes and aggressive promotional campaigns have ensured that savings are channelled to
NRFC accounts (CENWOR, 2001: 20).

Banks, credit unions and regulated micro-finance institutions (MFIs) are in the best position to
leverage the economic impact of remittances (Stanton Russell, 2002). In tandem with incen-
tives, the most important step governments can take to stimulate remittance flows and to realize
their development potential is to create a sound economic policy and legal environment that
promote capital inflows, including formal remittances.

1.4.6 Labour migration information systems and data collection

Data collectionismore advanced in the Philippines and data are publicly available on the POEA
and Commission on Filipino Overseas websites. This enables the comprehensive analysis of
changing trends, including for irregular migrants. Further, an interagency committee has been
given the responsibility of establishing a shared government information system for migration
that will provide data and advice to prospective migrant workers, who thereby can make in-
formed and more rational decisions.

The Philippines’ Migrant Advisory Information Network (MAIN), which involves governmen-
tal and non-governmental agencies and operates under the auspices of the Commission on Fili-
pinos Overseas, al so contributesto the effective operation of the system. Thissystem can link up
with other databases, especialy inthe AsiaPacific region, to provide awider range of informa-
tion and therefore abetter meansto protect migrant workers' rights. “ Prevention isamuch better
guarantee of protection than reliance on either Philippines or destination country legislative
arrangements”, according to Santiago (2003: 219).

Data on migrants in the countries of origin have largely been a by-product of exit controls in-
tended to protect migrant workers. At the other end, in countries of destination, work permit
statistics and employers' reports are the usual sources of information. IOM is supporting pilot
initiatives to build databases concerning diasporas, in order to facilitate their contribution to
country of origin development.

1.4.7 Reintegration of returning labour migrants

The reintegration of returning labour migrants is a often neglected aspect of labour manage-
ment programmes. Some governments are attempting to assist with reintegration and many NGOs
are operating to try to ensure that labour migration is not self-perpetuating, that is, that people
do not need to continue to re-emigrate. The Asian Migrant Centre in Hong Kong is particularly
active in providing training to Filipina domestics. Other offshore NGOs should be encouraged
and/or resourced to carry out thisrole. The SLBFE in Sri Lanka has adopted a broad range of
interventions aimed at reintegration, including discounted loan schemes and migrant children’s
education scholarships. However, these interventions need to be supported by capacity build-
Ing programmes and on-going support mechanisms.
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Local, state/province and national governments need to work together to solve migrant worker
issues. Additionally, linkages with NGOs, labour organizations and civil society need to be
strengthened and maintai ned.

1.4.8 International cooperation

International cooperation has devel oped slowly and in an ad hoc fashion in the region. This has
caused many commentatorsto be critical of both sending and receiving countries. For example,
Rodriguez (2002: 24) argues “that migration [only] becomes an issue when it facilitates the
increased mobility of flexible labour, but it fails to be part of the agenda when it concerns mi-
grant workers' rights’. Wickramasekera (2002: 33) statesthat “labour receiving countriesin the
region have shown a high degree of aversion to formulation of bilateral agreements to obtain
labour or provide social security to foreign workers’.

The Philippines has entered into 12 manpower agreements with host countries of Filipino la-
bour. Most of the agreements with Middle Eastern countries focus on strengthening areas of
cooperation in the fields of 1abour, employment and manpower development and the enhance-
ment of thewelfare, well-being and workers' rights. European agreements are more focused and
aim at particular sectors of employment, such as health professions in the UK and Norway. In
recent years, the Philippines has veered away from general agreements towards more focused
instruments, which are easier to negotiate and operationalize (Dimapilis-Baldoz, 2003: 13). Other
countries that are currently developing general MOUS, such as Indonesia, could take thistrend
into account.

Over the last two decades, labour migration has become a major phenomenon in the region,
and thereis an increasing need to mainstream migration issues as part of regional discussions,
processes and mechanisms. Strengthening collaboration between labour sending countries should
ensure continued access to offshore labour markets, with better conditions for workers. The
overall situation will only improve when sending countries stop competing among themselves
for employment opportunities to the detriment of migrant worker rights and conditions, and
develop common policy frameworks (Amin, 1998).

One step isto stabilize the price of labour so employers and recruiterswill not bein aposition to
exploit migrant workers. There have been cases of successful campaigns and enforcement of
workers' rights, but at times these have had unintended consequences, such as when Filipinos
arereplaced by less organized and/or vocal nationality groups. This also creates a segmentation
of workers based on nationality, ethnicity and social/human capital.

The growth triangle that incorporates Mindanao in the Philippines, Indonesia, Malaysia and
Brunei is an example of broad regional economic cooperation. It provides expanded opportun-
itiesfor Filipino medical and educational service providers. Alburo and Abella see this as bene-
ficial for the Philippines, as it “improves the prospect of brain drain reversal as the expanded
reach of services reduces the migration incentive” (Alburo and Abella, 2002: 21).

The efforts of the Asian African Legal Consultative Committee for the legal protection of mi-
grant workers could be used asamodel and “ deserve serious consideration and support” (Amin,
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1998: 24). The European experience may also provide instructive examplesfor devel oping poli-
cies, MOUs and regional cooperation in addressing migration issues.

Some countries of destination have been more inclined to establish lessformal arrangementsfor
cooperating with countries of origin on labour migration management. Multilateral consultative
processes, such as those sponsored by the IOM, and bilateral Joint Commissions on Labour (a
mechanism for regular consultation between the administrative authorities of the two states
concerned) have provided an informal and flexible structure for dialogue.

1.5 GROUPS OF MIGRANT WORKERS REQUIRING SPECIAL FOCUS

It is generally agreed that the three most vulnerable groups of migrant workers are irregular
workers, many women workers and trafficked people. These categories are not necessarily
mutually exclusive, but this section will focus on these three groups as those needing the most
urgent and comprehensive attention. The growth of highly skilled migration, especially the tem-
porary element that isincorporated under the General Agreement on Trade in Services (GATS),
provides new challenges to countries wishing to benefit from their labour migrant outflows.
Governments of developing countries, in particular, areinterested to know the extent and nature
of thistype of movement, and this will be touched on here as well.

1.5.1 Irregular migrant workers

Both authorized and unauthorized migrations have similar determinants and processes, and the
migrants are similar, except in terms of their access to channels of migration. The high costs of
migration, the inflexibility and/or brevity of some contracts and the absence of opportunitiesto
migrate often lead to a growth in the number of irregular migrants. Thailand and Malaysia host
the largest numbers of irregular workersin the Asian region and until these countries adapt their
migration intake programmes to meet the needs of their economies, irregular migration will
continue to grow.

Employer sanctions have alimited effect for avariety of reasons, but mostly because employers
and foreign workers become dependent on each other (Ruhs, 2002: 58). Moreover, while all
countries have some form of forced return policy, the deportation of irregular migrants seemsto
have little effect. The best meansto protect the welfare of migrant workersisto preclude, by all
means possible, the existence of opportunities for their exploitation by unscrupul ous agents or
employers.

After analysing many labour migration programmes, Ruhs (2002: 58-59) concludes that one
policy principle that should be followed in all temporary labour programmes s that “irregular
migrant workers who have been employed in the host country for a certain number of years
without being detected and deported” should beregularized. Thisisahighly controversia policy
option and not accepted by many governments. It isalready happening in Italy and Spain, but the
willingness to provide permanent settlement for temporary migrant workersis very limited in
Asia or the Middle East. In the event that regularization is not an option, the safe return of
irregular migrants should be guaranteed.



InApril 1999, the Royal Thai Government, in cooperationwith |OM, organized the*International
Symposium on Migration: Towards Regiona Cooperation on Irregular/Undocumented Migra-
tion” in Bangkok. The Bangkok Declaration on Irregular Migration 1999, adopted by the 18
participating (sending and receiving) states, provides a framework for future regiona coopera-
tionincombating irregular migration and trafficking. It al so containsan agreement that countries
cooperate regionally, and individually take strong action to stamp out the most harmful form of
irregular migration, trafficking (dealt with below) (Klekowski, von Koppenfels, 2001: 13).

The long-term solutions to irregular migration are to open up more opportunities for regular
migration and reduce the pressures for emigration. In the meantime, the 1990 UN Convention of
the Rights of All Migrant Workers and Their Families can now come into operation, and coun-
tries should be encouraged to ratify it. If it is translated into domestic legislation it will ensure
greater protection for irregular migrants. The ILO core conventions also cover the rights of
irregular and regular migrants and countries could be encouraged to adhere to them.

1.5.2 Female migrant workers

A growing body of literature deals with migration involving women, which is attributable to a
number of factors: the feminization of international migration, especially inAsia; thedistinctive
migration patterns of women (domestic employment and moving/being trafficked for prostitu-
tion) and increased education levels for women and girls, resulting in many more politically
active and outspoken female activistsin various countries of Asia. In the Philippines, in particu-
lar, the role of articulate women in highlighting the plight of many of their sisters and their
capacity for networking with women in other countries, both through various NGOs as well as
more informally (the internet), has led to an intensification of the pressure in relation to the
situation facing contract women workers who are overseas.

The major problemsidentified are:

- Women's live-in domestic work continues to be seen as an extension of household work and
therefore not properly valued or included under Employment Acts (Piper et al., 2002). This
leads to alack of protection regarding working and living conditions.

- Inthe case of sex work, the discussion needs to recognize the diverse, complex and contra-
dictory processes at work. Gross economic inequalities result in different degrees of “choice’
and/or “constraints’, and the tendency to use either a “victimization” or an “agency” per-
spective often masks the complexity of the conditions under which women work. Human
rights advocacy and policy making in this area needs to pay attention to the specific contexts
in which migration for sex work occurs.

There is now awider understanding of the multiple disadvantages and the risk of exploitation
and abuse that many migrant women workers experience. Women are often faced with both
direct (as above for domestics) and indirect (structural) discrimination and this requires atten-
tion at the global level. The issue of sex and race discrimination towards women from develop-
ing or labour sending countriesin Asiais endemic. Banning such migration is not a long-term
solution asthis often leads to irregular migration, especialy trafficking.
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1.5.3 Trafficked persons

The trafficking (involving some element of coercion or force) of women and children, often for
commercial sex and other exploitative and abusive purposes, is rampant in Thailand and the
neighbouring countriesof Viet Nam, China, Bangladesh, Nepal, Indiaand Pakistan. NGOswere
thefirst to highlight these practices, but now the Thai, Philippine and other governments, IOM,
ILO, UNESCO and other bodies have become involved.

The ManilaProcess (IOM Regional Seminar on Irregular Migration and Migrant Trafficking in
East and South-East Asia), held in 1996, was mainly an information sharing process. A second
regional conference (referred to above) followed in Bangkok in 1999. The outcome, the Bang-
kok Declaration, called for a regional mechanism and strong national action for dealing with
traffickers. The countries mostly pushing for thiswere the receiving countries, such asAustralia,
Japan and the Republic of Korea. But after aimost four years, much work still needsto be done
on the regional mechanism, and individual governments still need to introduce strong laws for
apprehending and punishing traffickers. Theroot causes of both irregular and regular migration
received much less attention in the Bangkok Declaration, in spite of the emphasis given to this
aspect by sending countries.

Other initiatives have been taken in relation to trafficking, including The Asian Regional Initia-
tiveAgainst Trafficking in Women and Children (ARIAT), theAsiaPacific Consultations (APC)
and a 1997 ASEAN Declaration on Transnational Crime. Derks (2000) provides a very useful
summary of the policy and programme responses taken to combat trafficking in South-East Asia
in the 1990s.

1.5.4 Skilled migrants

Intermsof highly skilled migration, arange of issuesemerges. Clearly the definition of a*skilled”
migrant is problematic, but the deliberate distortion of the concept of “ skilled workers’ or “skilled
visas’ needs addressing. The under-employment of skilled migrants is equally problematic in
many countries. Many university (or similarly) qualified migrants work abroad in low skill em-
ployment, but where they can still earn more than they could at home. The downgrading of their
skillsisawaste of human capital.

Ruhs (2002: 59-60) arguesthat since all labour migration programmes are driven by economics,
there is no reason for maintaining two separate temporary worker programmes: a relatively
liberal one for highly skilled migrants and a more restrictive one for less skilled migrants. The
conflation of the two into one programme would require achange in policy thinking and politi-
cal will power, but it would perhaps ensure that migrants could be employed at |evels commen-
surate with their human capital.

One consequence of the current skilled migration trendsis that, on balance, the richest nations
benefit most from the flows. Sustainable development in the rest of the world will become
increasingly difficult unless poorer regions can reverse some of the flows or join maor know-
ledge networks. At theinternational level, the OECD has called for greater cooperation between
developed and devel oping nations but has not proposed specific policies. The research commis-
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sioned by the ILO and the OECD has simply highlighted some of the knowledge gaps in this
area (Lowell and Findlay, 2002; OECD, 2002b).

The overall perception of many developing countries in Asia is that receiving countries are
tapping their skillsand/or that receiving countries should “ compensate” the sending countriesin
some way. To this end, the Committee on Science and Technology (S&T) in Developing Coun-
tries (COSTED, 2001) proposed the establishment of an Intellectual Resources Management
Fund (IRMF), similar to the IMF, to address the brain drain in developing countries and to
maintain and improve the standards of S& T professionals in developing countries. Countries
that benefit from skilled migration flows and thereby gain human capital from other countries,
especially from devel oping countries, should contribute to such afund. The funds could be used
to run programmes to enable additional training, exchanges, collaboration and better working
conditions in less devel oped regions. This suggestion was proposed to the UNESCO Scientific
Forum in November 2001 and overcomes many of the difficulties inherent in the attempts to
directly compensate sending countries. Evenif it isnot implemented at the international level, it
could operate bilaterally or within the region.

Countrieswith sizeable emigrant popul ations are increasingly taking stepsto link their diasporas
with the development in the countries of origin. A wide range of policies could be implemented
for sending countries. Taiwan has developed policies since 1950, ranging from incentives and
travel and other cost coverage to business support and development, and these have helped to
bring back 20 per cent of itsskilled personnel from the 1950s to the 1990s. Other countries could
look to this model for policies to adapt to their own economies (Tsay, 2002). National policies
need to be wide ranging and cover not just economic but al so environmental, social and political
aspects. This makes the task difficult and the challenge to make knowledge networks more
productive for sending countries remains formidable one.

IOM has initiated a project to establish ties between Uruguayans living and working abroad
and Uruguayan institutions. By exchanging ideas, knowledge and experience, thoseliving abroad
contribute to the economic, cultural and social development of the country. In 2002 the database
of highly skilled Uruguayans abroad wishing to contribute to the development of their country
of origin was consolidated, and by June 2002 the database contained the names of 2,200 Uru-
guayansliving abroad, including their profession, area of activity, telephone and el ectronic mail
address. A web page has been made fully operational.

Unless national and international action is taken to remedy the current situation, it seems that
highly skilled personnel will continueto concentrateinand circul atebetweenthericher economies,
with asmall number of |ess developed countries peripherally tied to this system. The remaining
countrieswill berelegated to the marginsand their basic infrastructure and heal th/education and
other services will be undermined even further than the current unsatisfactory levels.

1.6 CONCLUSION

Asian workers have contributed significantly to the development and the reduction of poverty in
the countries of origin, while at the same time contributing to economic prosperity and effi-
ciency inthe countriesof destination. Nevertheless, migrant workers, in particular certain groups,
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remain vulnerabl e to abuses during the migration process and in the country of destination. This
paper has demonstrated that there are many good national policy options aready in placein the
region. The greatest weakness lies in the lack of sufficient collaboration both among sending
countries and between sending and receiving countries. The consultation process provides an
opportunity to address this issue and to discuss regional mechanisms for more effective labour
migration programmes in future.

ENDNOTES

1. Theterm “irregular migration” is used as the preferred term. It is more neutral and it does not criminalize
migrants. “Undocumented migrants” is often not accurate as many irregular migrants carry documents.

2. It covers “the deployment of workers only in countries that ensure protection, to the point of banning
deployment if necessary; the imposition of severe penalties on illegal recruiters; free legal assistance and
witness protection programme for victims of illegal recruitment; the institution of advisory and information,
repatriation and reintegration services, the priority concernsof Philippine Foreign Service posts; the establishment
of the Migrant Workers and Other Overseas Filipinos Resource Center; and the creation of the Legal Assistant
for Migrant Workers Affairs and the Legal Assistance Fund” (Battistella, 1998: 93).

3. The senior management of two of thelargest MFIs, Grameen and BRAC, have stated that thereis potential for
their participation in the remittance transfer through development of correspondent relationships with banks
and exchange houses abroad.
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CHAPTER 2
PROTECTION OF MIGRANT WORKERS IN ASIA

Issues and Policies*

Over the past three decades there has been significant growth not only of trade and capital flows
within the region, but also international and cross-border flows of labour, ranging from low
skilled to highly skilled persons. Following theinitia oil boom in the Gulf, rapid growth of the
economies of the region has created demands for migrant workers as some of the most dynamic
countries experienced labour shortages in some labour market segments, as tightening labour
markets allowed national workers to seek higher paying and better protected jobs. Labour mi-
gration has, therefore, become a structural feature of economic growth in the region, and is
likely to become more so in the future due to declining population growth and the closer integra-
tion of the regional economies through trade, tourism and investments.

Yet, unfortunately these migration processes have not always resulted in an improvement of the
conditions of migrant workers. Restrictive immigration policies, commercialization of migra-
tion processes, exploitation in the workplace and trafficking have all increased significantly,
thereby creating numerous problemsfor both sending and receiving countries of migrant labour,
aswell asfor individua migrants. There has been serious erosion of rights of migrant workersin
the process.

The objective of this paper is to highlight issues relating to protection of migrant workers in
Asia’® Thefirst part of this paper highlights features of Asian migration that have a bearing on
the protection of migrants' rights. The second part briefly reviews various aspects of problems
faced by migrant workers. The third section provides an overview of the international instru-
ments that have been designed to provide protection for migrant workers, particularly the ILO
instruments. The final section provides some policy options.

2.1 HIGHLIGHTS OF INTERNATIONAL LABOUR MIGRATION
FROM AND WITHIN ASIA

The issue of labour migration from and within Asia has been the subject of considerable re-
search in recent years (ISEAS, 1995; Athukorala and Manning, 1999; OECD, 2001;
(Wickramasekara, 2002; 10M, 2003). Sincethe |lOM/APMRN background paper (I0M, 2003b)
deals with thisissue in detail, we shall only point to some trends which have a distinct bearing
on protection of migrant workers.

*By Piyasiri Wickramasekaraand Manolo Abella, International Migration Programme, International Labour Office, Geneva.
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2.1.1 Changing destinations

Migration of workers from Asian countries has shifted from a predominantly Middle Eastern-
bound flow to an intra-Asian flow within the past decade or so. Thisismainly true of South-East
Asian countries while South Asia has continued to rely on the Middle East labour market
(Wickramasekara, 2001). The above shift has taken place notwithstanding the fact that some
labour-receiving countriesin Asia have no regular admission policy for unskilled workers. The
result has been a substantial risein irregular migration.

2.1.2 Temporary migration of labour

Labour migration from and within Asia is mostly on the basis of fixed-term contracts, which
permit only temporary migration. The short duration of the terms of employment has obvious
implications for the recognition of migrant rights and their economic and socia integration
in receiving countries. Permanent or settler migration still takes place on a limited scale to
Australiaand New Zealand.

2.1.3 A migration flow dominated by semi-skilled and unskilled workers

Semi-skilled and unskilled workers face numerous problems in protection in both sending and
receiving countries compared to skilled workers and professional's, who move with foreign capi-
tal and enjoy more bargaining power.

2.1.4 Explosive growth in irregular migration

The most alarming devel opment in the migration processin terms of itsimpact on the protection
of migrants' rightsin Asiaistherising share of “irregular migration” —commonly referred to as
“illegal”, “undocumented” or “clandestineg’” migration. “lrregular migration” is the preferred
termininternational discourse, asit capturesthe nature of irregularities associated with different
stages of the migration process (recruitment, transit, entry, stay and work). Since these workers
have no legal statusin the host countries, their rights are subject to frequent abuse.

The main causes of irregular migration in the region are: restrictive immigration policies in
labour-shortage receiving countries; extreme poverty and unemployment problemsin countries
of origin resulting in acute emigration pressures; cumbersome and costly official bureaucratic
procedures which push potential migrantsinto informal and irregular channels; ineffective bor-
der controls in some receiving countries; political suppression, persecution and armed conflict
In source countries; mal practices of private recruitment agencies, and activities of criminal gangs
and traffickers.

2.1.5 Feminization of migration

Another pattern to emerge has been the increasing share of female workers migrating on their
own for overseas employment. The majority of these women migrate for |ow wage occupations,
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such as domestic work. Hong Kong and Singapore represent the major destinations of domestic
helpersin Asia, while a sizeable number aso migrate to the Middle East, especialy to Saudi
Arabiaand Kuwait. Entertainers also represent an important group of women migrantsin Asia.
In all countries women migrants are one of the most vulnerable groups.

2.1.6 Increased trafficking of women and children

Another disturbing aspect of labour migration from and within Asiais the increased trafficking
of women and children across borders, often for commercial sex and other exploitative and
abusive purposes. The Greater Mekong Subregion and the Indian subcontinent represent several
transnational routes of trafficking. Theworking conditions of trafficked persons often amount to
slavery, forced labour or long-term debt bondage.

2.1.7 Commercialization of the recruitment industry

The share of public employment services in sending workers overseas has fallen drastically,
giving way to a thriving industry of intermediaries in both sending and receiving countries.
These range from large firms to small unregistered enterprises. The recruitment industry has
been responsible for various human rights mal practices and may be held partly accountable for
the growth of irregular migration.

2.1.8 Aftermath of the Asian crisis on migrant workers

Among Asian countries, Indonesia, the Republic of Korea, Malaysiaand Thailand were hit par-
ticularly hard by the economic crisisthat set in 1997. Its effectswerefelt in an overall reduction
in labour demand, stemming from economic downturn, which accordingly reduced demand for
migrant workers. Apart from direct job losses, thisled to reductionsin wages and other benefits
even for skilled migrant workers. At one end, Malaysia and Thailand, hosts to a large migrant
worker population, mostly on an irregular basis, changed their lenient entry and stay require-
ments, as they proclaimed the need to save jobs for locals, and embarked on deportation of
irregular workers and non-renewal of work permits for regular workers. While the predicted
mass deportations obviously did not take place (Battistellaand MarujaAsis, 1998), the adverse
perceptions and attitudes towards foreign workers have persisted even with economic recovery.

2.1.9 Programmes for nationalization of the workforce and reducing
dependence on foreign workers in the Gulf countries

Most labour-receiving Gulf countries have been implementing programmes for nationalization
of theworkforcein the private sector, which ishighly dependent on foreign workersfromAsiaat
present.? During the oil boom, nationalswerevirtually guaranteed public sector jobswith attractive
benefits. With the drop in oil prices and recession, unemployment of locals, especially youth,
has risen sharply in countries like Saudi Arabia, Bahrain and Kuwait. The terms, “ Saudization,
Bahrainization, and Kuwaitization” among others, refer to these programmes. The measures
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may consist of reservations, quotas, restrictions and sometimes outright bans on the employ-
ment of foreign workersin certain sectors or occupations. The countries also have set targetsfor
reducing the share of foreign workers in the medium to long term. Asian labour sending coun-
tries should analyse the implications of these developmentsfor their own overseas employment
programmes.

2.2 PROBLEMS OF MIGRANT WORKERS AND PROTECTION ISSUES

The problems experienced by Asian migrant workers are well documented. Delegates at the
Thirteenth Asian Regional Meeting, held in Bangkok during August 2001, noted that

Migrant workersare often theleast protected. I rregular migration and trafficking exposeworkerstothe
worst forms of abuse and exploitation. Even legally admitted workers do not enjoy the samerightsand
level of social protection as the national workforce in most countries.®

The problems of migrant workers can aso be conceptualized in terms of migration stages: pre-
departure, in transit, in destination countries and on return. Protection means elimination of
discrimination and exploitation and the respect for basic human rights and rights at work of all
migrant workers. Yet, thisisfar from the casein practice. Thefollowing mal practicesenumerated
by the ILO Tripartite Committee of Expertsin 1997 seem to be the order of the day for migrant
workersinAsia(ILO, 1997a):

Malpractices exist where the treatment of migrant workers and members of their family is not in
accordance with national legislation or ratified international standards and where such treatment is
recurrent, deliberate and involves groups of people rather than merely individuals. Exploitation exists
where such treatment incurs very serious pecuniary or other consequences, such as when migrants are
charged fees bearing little resemblance to actua recruitment or placement costs, have remittance
transfers imposed on them without their voluntary consent, are enticed into employment under false
pretences, are made to sign work contracts by go-betweenswho know that the contracts will generally
not be honoured upon commencement of employment, havetheir passportsor other identity documents
confiscated, are dismissed or blacklisted when they join or establish workers' organizations, suffer
deductions from wages without their voluntary consent which they can recuperate only if they return
to their country of origin, or are summarily expelled without regard to their rights arising out of past
employment, stay or status.

The report of the ILO Asia-Pacific Regional Symposium for Trade Union Organizations on
Migrant Workers organized by the ILO Bureau of Workers Activitiesin Kuala Lumpur, Malay-
sia, from 6 to 8 December 1999, confirms the persistence of these trends (1L O, 2000):

Thebrief highlight of themaintraitsof migrationin Asia-Pacificindicatethat migrantsareinacondition
of vulnerability. Such condition derives from weaknesses in various phases of the migration system.
At the recruitment stage, migrants are vulnerable to incomplete or deceitful information by recruiters,
to contract substitution, to excessive fees and to the promise of non-existing jobs. In the country of
destination, migrants are vulnerable to abusive working conditions, they are required to work long
hours, they experience non-payment or deferred payment of salary, they lack social security and health
protection, and they experience maltreatment and violence. Migrant women are particularly vulnerable
to violence and sexual abuse. Irregular migrants are subject to abusive conditions under the threat of
repatriation.
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These problems are well known and we do not attempt to document them again in this paper.
The IOM Compendium (IOM, 2003a) has summarized the most common problems stated by the
labour-sending countries in Asiain regard to protection. The Philippines has summarized the
major problems of Filipino workersin Asiaand the Middle East as: delayed or non-payment of
salaries; contract violation/substitution; maltreatment; immigration document-related problems;
poor working/living conditions and health/medical problems. Delayed and non-payment of wages
has been reported by most countries. For instance, the Indonesian Consul ate General in Jeddah
has mentioned that 37 per cent of problems reported by Indonesian workers relate to unpaid
salaries.

In the following section, we shall highlight some issues relating to the protection of migrant
rights within the framework of temporary migration in relation to the principles of non-discrim-
ination and equality of treatment, which have not been adequately addressed.

2.2.1 Principle of non-discrimination®
Accessto employment

In most Asian countries access to employment for migrant workersis subject to strict regulations
which control the sectors and conditionsin which migrants may be employed. Unlikein Europe,
where migrant workers can change jobs after 3to 5 years of employment, in Asiathereishardly
any freedom and flexibility to choose one’'semployment. Thisisbecause virtually no country has
accepted the principlethat foreign workers should be guaranteed free accessto employment after
a certain temporary period of restriction. Domestic workersin Hong Kong are given only two
weeks—obviously too short aperiod —to find another employer inthe case of job loss, whileThai
workersemployed in Taiwan cannot changetheir employersduring the normal contract period of
twoyears. Ingeneral, skilled or professional workersenjoy better conditionsin thisrespect, such
asin Singapore, where these workers can obtain permanent residence and, therefore, free access
tothelabour market. In Japan, permanent migrant workersmay evenapply for job positionswhich
exert semi-state functions, provided their duties do not influence public policy making.®

Whileinternational instruments stress the need to ensure maintenance of residency rightsin case
of incapacity to work, protection in case of redundancy and need for geographical and occupa-
tional mobility, these are commonly denied to temporary migrant workers by |abour-receiving
countriesin Asia.

Access to multiple sectors of employment has also been impeded by the commercialization of
the recruitment industry and the dominant role of the private sector. Thishasled to considerable
abuses such as contract substitution, sending workersfor non-existent jobs and dropsin salaries
and wages. The widespread and illegal practice of confiscation of passports and identity papers
by employers constitutes an added infringement to the freedom of employees. Thisisapractice
that restricts worker mobility in amajor way since it ties the worker to the same employer.

Another unfortunate trend in many Asian countriesisthe denial of entry to workers on the basis

of HIV-AIDS tests. Such tests are mainly done for purposes of exclusion, and not for the benefit
of migrants who often are not even informed of the results.
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Equal treatment in respect of remuneration and wages for performing the same work

The principle of non-discriminatory trestment is recognized in the labour legislation of most of
the Asian labour-receiving countries, providing for equal treatment and non-discrimination
especially in the matter of remuneration. The Labour Standards Law in Japan stipul ates that an
employer shall not engage in discriminatory treatment with respect to wages, working hours, or
other working conditions by reason of nationality, creed or social status of any worker. These
provisions are equally applicableto irregular migrants by virtue of the Immigration Control and
Refugee Recognition Act.®

In Taiwan and in the Republic of Korea, legally admitted foreign workers are al so guaranteed the
samerights as national workers. In the Republic of Korea, however, although the Labour Stand-
ards Act specifically bans discrimination on the grounds of nationality, there nonethel ess exist
wage differential s between national sand migrant labour. For instance, foreign workers, illegally
employed, generally receive between around 40 per cent lower wages than nationals doing the
same job, and trainees are paid only about 35 per cent of the average wage of Korean workersin
manufacturing (Abella, 1999). In Thailand, Malaysia and Singapore, the government does not
intervene in wage setting. Even registered migrant workersin Thailand may receive only one-
third to one half the wages paid to Tha workers.

In the Middle East, wages paid to foreign workers bear little relation to the local labour market
conditions, but seem to be determined by the labour market conditions of sending countries.
Thismay explain the gapsin wages between different nationalities for the sametype of work. In
general, Filipino workers command higher wages, while South Asian workers receive much
lower wages. This is the case for domestic workers aso as shown by the ILO Bahrain study
(Sabikaal Najjar, 2002):

In Bahrain, wages are determined according to the nationality of the female domestic hel pers instead
of their experience. Although the nature of work and the workload is almost the same for all house
workers, Filipinos, for example, and | ndonesianswith some years of experience, get BD 50 per month,
whileinexperienced Indonesians, Sri Lankansand Indiansget BD 40 amonth. Domestic workersfrom
Bangladesh get the lowest salaries, BD 35 per month.

Abella(1999) concludesthat: “1n spite of all prohibitions, discrimination in wages appearsto be
the practice in many countries.”

Freedom of association and theright to organize
Freedom of association and the right to organize are fundamental human rights recognized in
both ILO and universal human rightsinstruments. The ILO Convention Concerning Freedom of

Association and Protection of the Right to Organise, 1948 (No. 87) states in Article 2 that:

Workers and employers, without distinction whatsoever, shall have the right to establish and, subject
only to the rules of the organisation concerned, to join organisations of their own choosing without
previous authorisation.

Most countries, with the exception of Malaysia, allow and may even encourage foreign workers
to join trade unions, while some countries prohibit them from organizing their own unions and
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also impose restrictions on assuming positions of responsibility. The phenomenon of irregular
workers of course poses a dilemma for both workers and unions. Irregular workers may have
major reservations about joining trade unions, as it would make their presence known to the
authorities.

Restrictions on the right to organize based on nationality exist in varying degreesin the legisla-
tion of several countries. Some countries, such as Thailand, make citizenship a precondition for
establishing trade unions. In others, trade union affiliation of non-nationalsis subject to condi-
tions of residence. The Philippines operates areciproca arrangement whereby legally admitted
foreign workers may establish and join organizations of their own choosing provided the same
rights are accorded to Philippine workers in the country of origin of the foreign worker. At
the same time, there can be widespread pressure from employers on migrants not to join trade
unions, under the threat of losing their job, arisk that migrants, who have incurred huge migra-
tion costs, cannot afford.

The formation of associations of migrant workers themselves is very important for the
protection of their rights. Hong Kong is unique in that several unions of domestic helpers exist
there.

Right to social security provisions

Both ILO Conventions, No. 97 (Art. 6(1)(b)) and No. 143 (Art. 10), provide that treatment no
less favourable than that afforded to nationals must be exercised in respect of, inter alia, social
security. Convention No. 97 ensures liability in respect of employment injury, maternity, sick-
ness, invalidity, old age, death, unemployment and family responsibilities and any other contin-
gency, which according to national laws or regulationsis covered by a socia security scheme.

In the Middle East, foreign workers are excluded from general social security schemes except
for employment injury. In Asiaonly the Philippines has ratified the ILO Equality of Treatment
(Social Security) Convention, 1962 (No. 118) and the Maintenance of Social Security Rights
Convention, 1982 (No. 157).

In most of Asiaunskilled foreign workers are excluded from social security systems. Singapore
has discontinued the scheme for unskilled foreign workers under the Provident Fund on the
ground that their stay istemporary. In the Republic of Korea foreign workers legally admitted
(therefore skilled) must also be covered by social security.

Policies on providing foreign workers with some insurance against work-related injuries and
illnessgenerally follow international principles. In Japan thelaw providesfor the required insur-
ance benefits when aworker suffersinjury, disease, physical disability, or death resulting from
employment regardless of the worker’s nationality and regardless of whether the worker’s stay
or work islegal or illegal. In Korea, under the Industrial Accident Compensation InsuranceAct,
illegal and unregistered migrant workers can obtain protection against industrial accidents and
against overdue payment under administrative guidance.

In most other countries, irregular workers have no entitlements regarding work injury and occu-
pational safety problems.
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Theright to family reunification

The right to family reunification has not been a major issue in Asia since low-wage unskilled
workersusually cannot afford to maintain their familiesin their countries of employment. Those
who might under certain conditions be forced to move with their family, may not in fact be able
to avail themselves of the right to family reunification by virtue of their irregular status. How-
ever, in practically all countries skilled foreign workers with an employment visaare allowed to
bring their families.

2.2.2 Most seriously affected or vulnerable categories of migrant workers
Women wor kers. domestic workersand entertainers

Three countries in Asia— Indonesia, the Philippines and Sri Lanka — account for most of the
reported flows of women migration for domestic work occupations. The popular destinations
are the Middle East, Hong Kong and Singapore. There are also large numbers from Myanmar
and Cambodiaworking in Thailand, but they are largely undocumented.

Thevery nature of domestic household work creates complex labour protection issues, but these
are further complicated by the crossing of national borders (Ramirez-Machado, 2002).

The problems faced by female migrant domestic workersin Asiain the early 1990s have been
widely documented (Gulati, 1993; Heyzer et a., 1994; Wickramasekara, 1995). Their continu-
ing plight and vulnerability have given rise to a number of recent initiatives, such as the Re-
gional Summit on Foreign Migrant Domestic Workers, 26-28 August 2002, held in Colombo
and the Programme Consultation Meeting on the Protection of Domestic Workers Against the
Threat of Forced Labour and Trafficking, January 2003.

The Colombo Declaration adopted by the Regional Summit on Foreign Migrant Domestic Workers
on 28 August 2002 in Colombo, states (CARAM Asia, 2002):

The experiences of foreign migrant domestic workers in the migration process reveal that domestic
work isstill toberecognized asasocio-economic activity and valued accordingly. Thisleadstoaserious
lack of protection, vulnerability and exploitation. Multiple discriminations based on gender, race and
class within the family, the community and nations and the isolated and individualized conditions of
work, and lack of protection and appropriate services and information increasestheir vulnerabilitiesto
exploitation and violence. It also compromises their health and human security.

The ILO (under its International Labour Migration Programme and the Gender Promotion Pro-
gramme) has documented the situation of domestic migrant workersin several Middle Eastern
countries — Bahrain, UAE, Lebanon and Jordan — which highlight the continuing problems of
virtual slavery-like conditions. These abuses are proverbia in the Middle East and some are
found even in Singapore and Hong Kong, where better 1abour administration systems prevail
(Asian Migrant Centre, 1999). Lap-Chew (Lap-Chew, 2003) has succinctly summarized the
factors which condition the employment of migrant domestic workers in Hong Kong: compul-
sory live-in system (e.g. issues of personal privacy, right to a personal life, isolation, vulnerabil-
ity to abuse by employers, physical control of freedom of movement by employersand agencies);

60



restrictions on choice of employers and type of employment (e.g. issues of possibility to leave
oppressive/exploitative situations, skills development possibilities); dependence of immigra-
tion status on employment status, etc.

Some practices in Asian countries amount to discrimination on the basis of sex and also the
reproductive rights of individuals. It isillegal for aforeign domestic worker who holds a work
permit in either Singapore or Malaysia to become pregnant or to marry a citizen of their host
country. In Singapore, domestic workers must submit to a pregnancy test every six months; if a
domestic worker fails the test, she may be immediately deported and would be permanently
banned from returning to that country. In Malaysia, an employer must execute a security bond
for the foreign domestic worker, which is forfeited if the domestic worker becomes pregnant
(Gulati, 1993).

Trafficked persons

International experience demonstrates that restrictive barriers placed between strong push and
pull factors make trafficking and smuggling a lucrative business. According to ILO research
cited in Taran and M oreno-Fontes (Patrick Taran and Gloria M oreno-Fontes Chammartin, 2002),
in the Greater Mekong Sub-region (“GMS’ — Cambodia, the Lao People’'s Democratic Repub-
lic, Myanmar, Thailand and Viet Nam), Thailand isthe main receiving country in theregion. An
estimated 194,180 foreign child labourers, mainly from Myanmar, Lao PDR and Cambodia
were estimated to have been trafficked, and were employed in construction, small shops, fish-
ing, footwear factories, agriculture plantations and domestic work in 1998. Some were diverted
to begging, soliciting and gang work. According to another study, 80,000 women and children
have been trafficked along the Thai-Myanmar border to work in the sex industry between
1990-97 (Archavanitkul, 1998). It is also estimated that at least 6,000 Vietnamese children and
women have been trafficked to Cambodiafor sexual exploitation, and to Chinafor marriage and
domestic work. Thereis aso trafficking from the GMS to other countries, which generally in-
volves Thai women going into domestic service and the “entertainment” industry in Tokyo.

The L O South Asian Sub-Regional Programmeto Combat Trafficking of Children for Exploita-
tive Employment in South Asia notes that India is the major receiving country of trafficked
women and children from Nepal, Sri Lanka and Bangladesh. Trafficking of Bangladeshis to
Pakistan has been continuing for some time. Young boys from South Asia are being trafficked
for camel racing to Saudi Arabiaand the United Arab Emirates. Every year about 4,500 children
are trafficked for bonded marriage or bonded labour to Pakistan. It is estimated that 80,000 to
100,000 Nepalese women and girls are working in the brothels of Bombay and Cal cutta aone,
and that some 5,000 to 7,000 women and girls are trafficked to Indian brothelsevery year (ILO-
IPEC, 1998). Pakistan also isamajor receiving country of children trafficked from Bangladesh
and India, recruited to work in farming, fishing and as prostitutes.

There is also organized trafficking of Asians to Western countries through human smuggling
rings, bringing untold hardships and sometimes death to would-be migrants. Moreover the fees
charged by traffickers (reported to range from US$ 30,000 to 50,000 in China for premium
destinations in the West) are so high that migrants have to remain in debt-bondage for a con-
siderable time. Hugo and B6hning (2000) have pointed out that the problem persists because the
traffickers who escape punishment will carry on *business as usual”.

61



Irregular migrant workers

The problems faced by irregular migrant workers are well known. Given their precarious legal
position in the host country they are highly vulnerable and therefore easily fall prey to extortion
and exploitation by employers, migration agents, corrupt bureaucrats and criminal gangs. They
do not enjoy any of the benefits accorded to legal workers and receive low pay amidst poor
working conditions. Women in an irregular status are doubly vulnerable owing to the high risk
of sexual exploitation to which they are frequently exposed. Irregular workers often hesitate to
avail themselves of support mechanisms given the perceived danger of detection and possible
deportation. The basic human rights of irregular migrants are therefore often viol ated despite the
protection they should receive under general international human rights instruments, ratified by
most countries in the region.

A recent ILO Symposium on trade unions and migrant workers (ILO-ACTRAYV, 2000) stated:

In the flows of migrant workers in Asia-Pacific, where the pressure to migrate is accompanied by
restrictive migration policies, irregular or undocumented migration has become widespread. Whether
as overstayers of legal visas, trainees turned into migrants, runaways from difficult employment
conditions, or outright undocumented migrants, irregul ar migrantscomprise between 30 and 40 percent
of the estimated 6 million migrants in Asia. Their irregular situation puts them at the mercy of
unscrupul ous agents, employers.”

Growing concern with irregular flows led the Government of Thailand to convene The Interna-
tional Symposium on Migration: Towards Regional Cooperation on Irregular/ Undocumented
Migration, held in Bangkok from 21 to 23 April 1999 at ministerial level, in cooperation with
IOM and UNHCR. It isamajor event of significance to the present Ministerial consultation as
well. The major outcome was the signing of the Bangkok Declaration on Irregular Migration
(Thailand Ministry of Foreign Affairs, 1999) by participating countries. It isan important event
for several reasons:

* Recognition given to irregular/undocumented migration asaregional issue and the need for a
regional mechanism.

» Recognition that regular and irregular migration are closely inter-rel ated.

*» Recognition given to the seriousness of theissue of trafficking of women and children and the
need for regional cooperation in combating the same.

* Importance given to improvement of migration information and information sharing.

* Recognition of the need for capacity building of government machinery for improving migra-
tion administration.

Recent developments in South-East Asia have shown contrasting trends. In a positive devel op-
ment, Thailand implemented a regularization programme for undocumented migrant workers
recognizing the need for a long-term perspective in regard to labour migration. Still, the work
permits are issued for a very short period — six months — and have to be periodically renewed.
Current policies, however, indicate that Thailand may be adopting much more restrictive poli-
cies in the near future. Malaysia has hardened its policy towards migrant workers, especially
irregular workers, with amendments to its immigration laws. Corporal punishment of irregular
migrant workers and their employers (in the form of caning asin Singapore) has been enforced.
At the same time, it has carried out large deportation exercises of Bangladeshi, Indonesian and
Filipino workers, and also imposed a total ban on the recruitment of Bangladeshi workers.
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2.3 INTERNATIONAL INSTRUMENTS FOR THE PROTECTION
OF RIGHTS OF MIGRANT WORKERS

For a labour-sending country, protection of migrant workers has two aspects: protection of
prospective migrants before their departure from the home country, and protection of national
workers while they are abroad. National lawsin the country of origin can do littlein helping its
workers while they are in foreign countries. In a labour-receiving country, the issue mainly re-
volves on the protection accorded to foreign workers, whatever their status. For countries send-
ing and receiving migrant labour, such as Thailand, there are two issues: protection of national
workers while abroad, and protection of foreign workers inside the country.

B6hning (2000) has pointed out that migrant workers can be protected at three levels: national,
regiona and international. There are a number of regiona and global instruments designed to
protect migrant workers and members of their families (Wickramasekara, 2000). We shall focus
on international instruments here.

Two types of international instruments may be mentioned:

a. those specifically dealing with migrant workers,
b. international human rights instruments which apply to migrant workers as well.

Migrant-specific instruments are useful because migrant workers may have special problems
which may not be covered by more general human rights instruments. It also helps to draw
attention to them as a separate target group for policy purposes.

2.3.1 ILO Conventions’

ILOistheonly UN agency with aconstitutional mandate to protect migrant workers. Indeed the
Preamble to its Constitution states that one of the ILO goals is to protect “the interests of
workers when employed in countries other than their own”. The recent ILO Declaration on
Fundamental Principles and Rights at Work reasserts this position and recalls ILO’s commit-
ment to protect “ persons with special social needs’, particularly migrant workers and “encour-
ageinternational, regional and national efforts aimed at resolving their problems”.

Protection has mainly been effected through the establishment and supervision of international
labour standards, aswell asthrough technical cooperation and advisory services guided by these
standards. The following are the major ILO standards of direct relevance to migrant workers:®

» Convention No. 97 Concerning Migration for Employment (Revised) 1949;

» The accompanying Recommendation (No. 86) Concerning Migration for Employment
(Revised) 1949;

» Convention No. 143 Concerning Migrations in Abusive Conditions and the Promotion of
Equality of Opportunity and Treatment of Migrant Workers, 1975;

» The accompanying Recommendation No. 151 Concerning Migrant Workers, 1975.

Convention No. 97, initsArticle 11, defines a*“Migrant for Employment” as:
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A person who migrates from one country to another with aview to being employed otherwise than on
his own account and includes any person regularly admitted as a migrant for employment.®

Thus, the Convention clearly applies only to migrantswho arelegally entitled to enter the coun-
try of employment. The Convention and accompanying (non-binding) Recommendation (No. 86)
together deal with practically all aspects of thework and life of non-nationals. The standardsare
not only aimed at protecting the rights of migrants but also contain a series of practical sugges-
tionsfor the setting up of services by migrant-sending or migrant-receiving countries (Grimsmann,
1999). They cover such areas as recruitment (particularly publicly sponsored group transfers),
information to be made available, contract conditions, medical attention (before departure, dur-
ing the journey and on arrival), customs exemption for personal effects, assistance in settling
into their new environment, language and vocational training, promotion at work, job security
and alternative employment, freedom of movement, participation in the cultural life aswell as
maintenance of their own culture, transfer of earnings and savings, family reunification and
visits, appeal against unjustified termination of employment or expulsion and assistancein cop-
ing with return. Thus, they cover core human rights such as non-discrimination and freedom of
association in addition to just specifically labour rights.

Convention No0.143 Concerning Migrations in Abusive Conditions (1975) constitutes the inter-
national community’sfirst attempt to tackle the questions of irregular migration movements and
illegal employment that became acute at the beginning of thel970s (B6hning, 1999). Convention
No0.143 extends basic human rights protection to all migrant workers, particularly those non-
nationalswhoareinanirregular situationasregardstheir entry, stay or economicactivity. Articlel,
Part |, statesthat: “Each Member for which this Convention isin force undertakes to respect the
basic human rights of all migrant workers”.

As the Convention is divided into three parts, States do, however, have the option to exclude
either Part | or Part 11 from their acceptance.

Equality of opportunity and equal treatment

An important feature of both ILO Migrant Worker Conventions is the importance given to the
principle of equality of opportunity and treastment. Both Conventions request that all Member
Statesafford tomigrant workers* trestment nolessfavourablethanthat whichit appliestoitsown
nationals” in respect of, for example, conditions of employment, social security and trade union
membership. Migrant workers are to enjoy equality with nationalsin legal proceedingsrelating
to all matters referred to in the Convention. In the case of Convention No. 143, this equality
guarantee is contained in Part |1 of that Convention, which applies only to migrantsin aregular
situation. Therefore, neither Convention extends the equality guarantee to irregular migrants.

That is, itisonly once the worker has been admitted to a country of immigration for the purpose
of employment that he or she will become entitled to the protection provided for in the Conven-
tions, thus preserving the sovereign right of statesto determine their own conditions of entry for
foreign nationals.

A migrant for employment who has been admitted on a permanent basis cannot be returned to

the country of origin on the grounds that the migrant is unable to follow his occupation because
of illness contracted or injury sustained subsequent to entry.
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Protection of migrant workersin irregular situations

The principle of equality of treatment applies to irregular migrant workers in limited aress:
respect of past employment as regards remuneration, social security and other benefits. Under
Article9 of Convention No. 143, in cases where his position cannot be regularized, the worker
shall have the possibility of presenting his case to a competent body either himself or through a
representative. States are, however, free to regul arize the situation of any illegal worker. In case
of expulsion of the worker or hisfamily, the cost shall not be borne by the migrant.

Social security conventions

There are two Conventions (and one accompanying Recommendation) on social security rights
that aim at equal treatment with national workers:

» Convention (No. 118) Concerning The Equality of Treatment (Social Security), 1962;

» Convention (No. 157) Concerning Maintenance of Socia Security Rights Convention, 1982;

* Recommendation (No. 167) Concerning the accompanying Maintenance of Social Security
Rights, 1983.

The first Convention No. 118 advanced the philosophy of socia welfare during the 1950s and
1960s, extending it to migrant workers and members of their families (B6hning, 1999). Conven-
tion No. 157 and the accompanying Recommendation represent “a comprehensive attempt to
cover migrant workers and their family members, particularly those who, due to the temporari-
ness of their moves and employment, may not be able to benefit from acquired rights or rightsin
the course of acquisition” (Bohning, 1999).

Status of ratification

These standards have been developed over the past 50 years and inspired national legislation,
bilateral and multilateral treaties and conventions, including the 1990 UN Convention
(Cholewinski, 1997). Yet, none of the major migrant-sending or migrant-receiving countriesin
Asia have ratified these instruments, which implies that millions of migrant workers remain
excluded from international protection. In the Asia-Pacific region, only New Zealand and the
State of Sabah (Malaysia) have ratified ILO Convention No. 97, while no country has ratified
Convention No. 143. However, ILO Convention No0.97 (ratified by the UK in 1951) appliesto
Hong Kong, because it is obliged to honour international treaties and conventions ratified by
the United Kingdom when it was still under UK administration.*

Because of concern over this declining ratification rate globally, the ILO carried out a general
survey of the ILO instruments for the protection of migrant workers. The detailed report on the
study was presented to the 1999 International Labour Conference (ILO, 1999). According to
the report, the following are the major reasons cited by different countries as obstacles to their
ratification of the Conventions.

- Relative insignificance of migration/migrant workersin the country;

- absence of the necessary infrastructure to apply the conventions and high cost of implement-
ing the instruments;
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- national economic problems and high unemployment rates prompting governments to give
preference to nationals over foreign labour;

- complexity of national immigration legislation and practice, aswell asthe fact that its legis-
lation on this subject was constantly evolving;

- the different context in which these conventions were developed: contemporary migrations
movements are characterized by dominance of the private sector, feminization of migration,
Increase in temporary migration and growth in irregular migration.

The Committee of Experts put forward two options for consideration by the Office:

a. maintain the status quo with the same conventions;

b. revise Conventions Nos. 97 and 143 in order to bring them up to date and merge them into a
single convention. The issue of standards will be one item on the agenda to be addressed in
the International Labour conference 2004 discussion on migrant workers.

2.3.2 International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families, United Nations

The UN International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families, adopted by the General Assembly on 18 December 1990, following
alengthy drafting process of about 11 years, cameinto force on July 2003 with the tabling of the
20 mandatory ratifications. The ILO actively contributed to the Convention which “(...) recog-
nized and built upon the provisions contained in existing ILO Conventions, and in many ways
went beyond them” (ILO, 1999). It also contains “the most comprehensive definition of ‘mi-
grant worker’ formulated to date and clearly applies to all migrant workers and their families
including thosein anirregular situation” (Cholewinski, 1997). The Convention extendsrightsto
anumber of groups previously not covered by the ILO conventions, namely “frontier, itinerant,
project-tied, specified employment and self-employed migrant workers’.

While the two ILO conventions have been in force for along time, most NGOs and some con-
stituents seem to be familiar only with the 1990 UN Convention.

Two major labour sending countriesin the region —the Philippinesand Sri Lanka— haveratified
the UN Convention, while Bangladesh has signed, but not ratified it. Yet, the ILO Committee of
Expertsrightly observed:

(...) asisthe case with the ILO instruments, the majority of States partiesto this Convention are, on
thewhole, migrant-sending Stateswhich, while extremely important in terms of protection of migrants
prior to departure and after return, hold little influence over the daily living and working conditions of
the majority of migrant workers (ILO, 1999).

The Palermo Convention Against Transnational Organized Crime and its Protocols on Combat-
ing Trafficking in Persons and Against Smuggling of Migrants were adopted by the United
Nations in December 2000 to fight organized crime. Governments which ratify these instru-
ments, therefore, commit themselves to pass new laws and legislation criminalizing offences
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committed by organized groups, sharing information, speeding up and widening the reaches of
extradition of members of criminal groups, protecting victims and to cooperate for more effect-
ive law-enforcement.

2.3.3 Other ILO instruments

Most Conventions and Recommendations adopted by the International Labour Conference are
of general application; that is, they cover al workers, irrespective of citizenship. There are a
number of instruments which contain provisions relating to them, or the Committee of Experts
hasreferred to the situation of migrant workersin supervising their application in recent years. A
number of other Conventions which apply equally to migrant workers are listed bel ow.

Other ILO Conventions and Recommendations
relevant to migrant worker protection

- the Minimum Wage-Fixing Machinery Convention, 1928 (No. 26);

- theForced Labour Convention, 1930 (No. 29);

- the Labour Inspection Convention, 1947 (No. 81);

- the Freedom of Association and Protection of the Right to Organise Convention, 1948
(No. 87);

- the Employment Service Convention, 1948 (No. 88);

- the Right to Organise and Collective Bargaining Convention, 1949 (No. 98);

- the Equal Remuneration Convention, 1951 (No. 100);

- the Maternity Protection Convention (Revised), 1952 (No. 103);

- the Abolition of Forced Labour Convention, 1957 (No. 105);

- thelndigenous and Tribal Populations Convention, 1957 (No. 107);

- the Discrimination (Employment and Occupation) Convention, 1958 (No. 111);

- the Discrimination (Employment and Occupation) Recommendation, 1958 (No. 111);

- the Workers Housing Recommendation, 1961 (No. 115);

- the Employment Policy Convention, 1964 (No. 122);

- the Human Resources Devel opment Recommendation, 1975 (No. 150);

- the Occupationa Safety and Health Recommendation, 1981 (No. 164);

- the Termination of Employment Convention, 1982 (No. 158);

- the Employment Policy (Supplementary Provisions) Recommendation, 1984 (No. 169);

- the Employment Promotion and Protection against Unemployment Convention, 1988
(No. 168);

- theIndigenous and Tribal Peoples Convention, 1989 (No. 169);

- the Private Employment Agencies Convention, 1997 (No. 181);

- Private Employment Agencies Recommendation, 1997 (No. 188);

- TheWorst Forms of Child Labour Convention, 1999 (No 182);

- Worst Forms of Child Labour Convention Recommendation, 1999 (N0.190).
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Attention should be drawn to the fundamental human rights Conventions of the ILO. The ILO
Declaration on Fundamental Principles and Rights at Work and its Follow-up, adopted by the
International Labour Conference at its 86th Session, on 18 June 1998, marked arenewed univer-
sal commitment amongst Members, even if they have not ratified the Conventions in question,
to respect, promote and realize these principles: freedom of association, effective recognition of
the right to collective bargaining, elimination of all forms of forced and compulsory labour,
effective abolition of child labour, and elimination of discrimination in respect of employment
and occupation.* Many of these have provisions which apply to migrant workers. The Declara-
tion (ILO, 1998) clearly states:

All Members, evenif they havenot ratified the Conventionsin question, havean obligation arisingfrom
the very fact of membership in the Organization, to respect, to promote and to realize, in good faithand
in accordance with the Constitution, the principles concerning the fundamental rights which are the
subject of those Conventions.

Table 2.1 (opposite) shows the status of ratification of these Conventions in the Asia-Pacific
region, which shows a much better record than that of conventions dealing specificaly with
migrant workers. The trafficking of women and children and the related human rights abuses
will be covered by fundamental Conventions Nos. 29, 105 and 182, which commit countries to
abolish all forms of forced or compulsory labour, in addition to those covering the abolition of
worst forms of child labour.

2.3.4 Universal Human Rights Instruments of the United Nations

Similarly, several other United Nationsinstruments, while having no direct relevance to migrant
workers, are of potential importancein terms of protecting them from discrimination and exploit-
ation on grounds other than their non-national status. Again, the record of Asian countries
in respect of ratification of universal human rights instruments is much better (see Table 2.2)
than migrant-specific instruments. Yet, the record is poor compared to Africa, Europe and the
Americas.

Cholewinsky (Cholewinski, 1999) argues that

(...) migrant workers are not devoid of international protection in the Asia Pacific. Although the
countriesinthisregion havegenerally not accepted specific standardssafeguarding therightsof migrant
workers, suchas|LO ConventionsNos. 97 and 143 or the UN Convention, other important instruments
are applicable.

2.4 CONCLUSIONS AND POLICY IMPLICATIONS

2.4.1 Some key messages

Some key messages based on the preceding discussion on the protection of migrant workers
need to be highlighted:
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TABLE 2.1

INTERNATIONAL LABOUR ORGANIZATION:
RATIFICATIONS OF THE FUNDAMENTAL HUMAN RIGHTS CONVENTIONS BY COUNTRY
IN ASIA AND PACIFIC FROM INTERNATIONAL LABOUR STANDARDS, ILOLEX
(as of 28 March 2003)

Country

Freedom of
association and
collective bargaining

Elimination of
forced and compulsory
labour

Elimination of
discrimination in
respect of employment
and occupation

Abolition of
child labour

Conv. 87 Conv. 98 | Conv.29 Conv. 105|Conv. 100 Conv. 111 | Conv. 138 Conv. 182
Afghanistan X X X
Australia X X X X X X
Bahrain X X X X
Bangladesh X X X X X X X
Cambodia X X X X X X X
China X X
Fiji X X X X X X X X
India X X X X
Indonesia X X X X X X X X
Iran (Islamic Republic of) X X X X X
Iraq X X X X X X X
Japan X X X X X X
Jordan X X X X X X X
Kazakhstan X X X X X X X X
Kiribati X X X X
Korea, Republic of X X X X
Kuwait X X X X X X
Kyrgyzstan X X X X X X X
Lao People's Democratic Rep. X
Lebanon X X X X X X
Malaysia X X D X X
Mongolia X X X X X X
Myanmar X X
Nepal X X X X X X
New Zealand X X X X X
Oman X X
Pakistan X X X X X X X
Papua New Guinea X X X X X X X X
Philippines X X X X X X X
Qatar X X X
Saudi Arabia X X X X X
Singapore X X D X X
Solomon Islands X
Sri Lanka X X X X X X X X
Syrian Arab Republic X X X X X X X
Tajikistan X X X X X X X
Thailand X X X X
Turkmenistan X X X X X X
United Arab Emirates X X X X X X
Uzbekistan X X X X X
Viet Nam X X X
Yemen X X X X X X X X
Total of 42 20 25 36 29 34 32 21 29
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TABLE 2.2

STATUS OF RATIFICATIONS OF THE PRINCIPAL INTERNATIONAL HUMAN RIGHTS TREATIES
(as of 28 March 2003)

State ICCPR ICESCR CAT ICERD CEDAW CRC MWC OPT OPT2
@ @ 3 @ ©) 6) o (8 C)

Afghanistan X X X X X

Australia X X X X X X X X

Bahrain X X X

Bangladesh X X X X X X

Brunei Darussalam X

Cambodia X X X X X X

China X X X X

Democratic People's

Republic of Korea X X X X

Fiji X X X

India X X X X X

Indonesia X X X X

Iran (Islamic Republic of) X X X X

Iraq X X X X X

Japan X X X X X X

Jordan X X X X X X

Kazakhstan X X X X

Kiribati X

Korea, Republic of X X X X X X X

Kuwait X X X X X X

Kyrgyzstan X X X X X X X

Lao PDR X X X

Lebanon X X X X X X

Malaysia X X

Mongolia X X X X X X

Myanmar X X

Nepal X X X X X X X X

New Zealand X X X X X X X X

Oman X

Pakistan X X X

Papua New Guinea X X X

Philippines X X X X X X X X

Qatar X X X

Saudi Arabia X X X X

Singapore X X

Solomon Islands X X X

Sri Lanka X X X X X X X X

Syrian Arab Republic X X X X

Tajikistan X X X X X X X X

Thailand X X X X

Turkmenistan X X X X X X X X

United Arab Emirates X X

Uzbekistan X X X X X X X

Viet Nam X X X X X

Yemen X X X X X X

Col. (1) the International Covenant on Civil and Political Rights (ICCPR) (1966); Col. (2) the International Covenant on Economic, Social
and Cultural Rights (ICESCR) (1966); Col. (3) the International Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT) (1984); Col. (4) the International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD); Col. (5) the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), (1979); Col. (6) the
International Convention on the Rights of the Child (ICR) (1989); Col. (7) the International Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families (MWC); Col. (8) the Optional Protocol to the ICCPR (OPT) ; Col. (9) the Second
Optional Protocol to the ICCPR (OPT2);

Note: X= ratification: Office of the United Nations High Commissioner for Human Rights.

Website address: http://www.unhchr.ch/
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* Respect for universal human rights instruments and the ILO Declaration on Fundamental
Principles and Rights at Work would go along way towards protection of basic human rights
of migrant workers even where specific migrant worker conventions have not been ratified.
Thisis because many current violations relate to basic human rights of migrant workers. The
preceding analysis has shown that there are a variety of international instruments — specific
and more general —which can protect the rights of migrant workers under international law.
Most countries have also pledged at global conferences to respect the basic human rights of
migrant workers and so, in this sense, these rights should in theory be well protected, espe-
cialy in host countries in Asia. Needless to add that mere ratification would not guarantee
protection. Actual protection, however, depends on countries incorporating these international
standards into national laws and instituting effective means for their enforcement.

» To address more complex situations such as those posed by trafficking and those attendant to
the migration of domestic workers, it isimportant to use a multi-pronged approach and draw
upon the synergy of anumber of instruments relating to migration, child labour, forced labour
and transnational crime, etc.

* Much can be done by and within sending countries themselves to improve protection of their
migrant workers. To quote from the message issued by the Mr. Mahinda Samarasinghe, the
Honourable Minister for Labour and Employment, Sri Lanka, on International Migrants Day
(18 December 2001):

The need of thetimesisto take necessary steps, as early as possible, to ensure that countries abide
by rules and regulations laid down by the International Labour Organization. Due to the delay in
fulfilling this need, job security, wages and human rights of workers have been undermined and
consequently their dream of abetter life has not been fully realized. | consider it abounden duty of
our Government to change this situation (Samarasinghe, 2001).

» Labour-sending countries in Asia have to carefully balance between “ promotion” of over-
seas employment and “ protection” of their migrant workers abroad. The best long-run solu-
tion to unemployment and poverty and reducing migration pressures is sustained growth of
the home economies, which would ensure rewarding opportunities at home. The Republic Act
8042: The Migrant Workers and Overseas Filipinos Act of 1995, unequivocally states that
“the State does not promote overseas employment as a means to sustain economic growth and
achieve national development”.

» Given the complexity of migration processes and problems experienced, it is clear that no
single party or agency can ensure protection of migrant workers. Efforts must be taken at
severa levels: national, regiona and international. Similarly, all stakeholders must join hands
in this task. ILO’s traditional partners — governments, employers and workers — and
civil society organizations and organizations of migrant workers themselves. Networking of
unions, employers organizations, NGOs and migrant associations between sending and
receiving countries is essential. These partnerships are especially important for protecting
the “least protected’: women migrant workers and irregular migrant workers. Employers
and recruitment agencies should adopt and follow voluntary codes of conduct and ethical
practices.
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2.4.2 Some possible lines of action
Adoption of transparent and orderly migration policies

Thefirst point to noteisthat migrationislikely to increase rather than decrease in the future and
that it should not be thought of as a transient or temporary phenomenon. Therefore, labour-
receiving countries should attempt to formul ate appropriate migration policies based on longer-
run considerations of labour market needs rather than on ad hoc decisions. Adoption of regul ated
and transparent admission policies are necessary to meet persistent long-term labour market
needs. Thiswill go along way towardsreducing irregular migration flows and associated human
rights abuses. At the same time, migrant-sending countries should attempt to reduce undue
dependence on overseas employment through efforts to develop local economies and reduce
emigration pressures at home in the long term.

ILO has produced two detailed manuals to provide guidance to both labour-receiving and
labour-sending countries. These are practitioner’s manuals (now translated into a number of
languages), incorporating international good practice, which can be used by tripartite partners,
especially governments, for the formulation of migration policies.

» Employing foreign workers: A manual on policies and procedures of special interest to
middle- and low-income countri¢d O, 1996).
» Sending workers abroad: A manual for low- and middle-income cou(ti€s 1997c).

Bilateral and regional consultations

Given the international nature of migration processes, it is imperative to pursue bilateral and
regional consultations. However, there is a marked reluctance among countriesin the region to
enter into agreements even of limited scope, which leaves the field open for abuses by market
forces. Abella (Abellaand Lonroth, 1995) has clearly shown that orderly migration policies are
possible only when there is cooperation between sending and receiving countries. The ASEAN
forum must be used more directly to discuss labour mobility issues although member nations
have been reluctant to do so up to now. There has been little progress on the regional mechanism
proposed by the Bangkok Symposium on Irregular/Undocumented Migration.

Protection of basic human rights of all migrantsthrough ratification of international
instruments

Countries should ensure the basic human rights of all migrants, whatever their legal status. ILO
Conventionsand the UN Conventions provide ampleguidelinesfor formulating migration policy
consistent with their basic rights and human dignity. Therefore, priority consideration should be
giventosupportingandratifying L Oand UN Conventionsor enacting | egislation consistent with
the spirit of these instruments. The recent ILO review of Conventions on migration has made a
number of important observations in this regard. Abella (2000) has suggested that a different
approach is necessary in persuading countries to ratify migrant conventionsin view of current
trends, which haveled to negative perceptions on migration movements. The emphasisshould be
on demonstrating to countriesthat such adoptions are consistent with their national interests. All
sections of society should join in the attempt to promote the ratification of these instruments.
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Coordinated and multi-pronged approach to protection of women migrant workers,
especially domestic workers

Important recent initiatives, such as ILO research on national legislation regarding domestic
work (Ramirez-Machado, 2002), the Colombo Declaration adopted by the Regional Summit on
Domestic Workers (CARAM Asia, 2002) and the Hong Kong Consultation meeting on the pro-
tection of Domestic Workers Against the Threat of Forced Labour and Trafficking have pro-
vided valuable information and guidelines on the protection of domestic workers.

A framework of theprinciplesfor legal protection of migrant domesticworkershasto becomprehensive
and go beyond labour issues. It must addressviolation of rights, abuse, torture, health matters, invasion
of privacy and withholding of documents. The inter-relatedness of rights and the inter-rel atedness of
abuse in devel oping the framework must be considered. It must be based on the basic principles such
as the universality and indivisibility of human rights and gender justice (Tati Krishnawati and Asia
Pacific Forum on Women in Law and Development, 2002).

The ILO Gender Promotion Programmiess developed an information guide for preventing
discrimination, exploitation and abuse of women migrant workers consisting of six booklets
covering the entire migration and return process (ILO, 2003). Plans are under way to validate it
and disseminate it through aregional consultation in Asia.

Greater role by social partnersin migration issues

Civil society organizations — national and international NGOs — already play an important role
in providing protection and redress to migrant workers, especially women workers, in receiving
countries, but the role of social partners has been limited. Trade unions as well as employers
organizations should take an activerolein migration policiesin their countries. The AsiaPacific
Regional Symposium for Trade Unions (ILO-ACTRAV 2000) made a number of recommenda-
tions to trade union organizations in both sending and receiving countries: awareness raising,
lobbying governmentsfor ratification of international conventions, monitoring recruitment agen-
ciesand traffickers, provision of referral servicesto migrant workers, promotion of union mem-
bership by migrants, promoting social and cultural integration of migrants, and facilitating
reintegration of returning migrants.

Employers also need to share social responsibility for the plight of migrant workers and provide
them equal treatment in respect of pay and working conditions. Employers organizations can
also exert pressure on the recruitment industry to prevent abuses. Networking among employers
and workers organizations in sending and receiving countries should be attempted. At the same
time, formation of associations of migrant workers should be encouraged so that they can pro-
vide self-help support services, among other things.

Regulation of therecruitment industry

It is readily acknowledged that private employment agencies play a crucial role in facilitating
migration. At the same time, they are responsible for a number of unethical practices that pro-
mote irregular migration and result in serious human rights violations of actual and potential
migrants.’? ILO hastherefore devoted attention to streamlining their activitiesin line with inter-
national standards, especially the Convention No. 181 (1997).
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The 1997 ILO Meseting of Experts (ILO, 1997a) formulated guidelines for specia protective
measuresfor migrantsrecruited by private agentsfor employment overseas. It advocated several
measures, such as promotion of bilateral labour agreements between countries; enhancing the
public employment services in both sending and receiving countries for dealing with migrant
workers; promotion of cooperation between public and private employment agencies; close
supervision of the activities of private recruitment by means of appropriate national laws or
regulations and in consultation with representative organizations of employers and workers,
imposition of adequate sanctions agai nst abuses or mal practices. Someinnovativework in evolv-
ing a regulatory framework for private recruitment agencies has been recently carried out in
Indonesia (Bohning and Noriel C., 1999).

Elimination of trafficking of women and children

Traffickers are among the worst violators of human rights of migrants, particularly of migrant
women and children. Asian countries should take a firm stand on trafficking of women and
children. It isamajor humanitarian issue and the organized syndicates and traffickers should be
harshly dealt with as accepted by the Bangkok Declaration. To quote:

The participating countries and region should be encouraged to pass legislation to criminalize
smuggling of and trafficking in human beings, especially women and children, in all its forms and
purposes, including as sources of cheap labour, and to cooperate as necessary in the prosecution and
penalization of al offenders, especially international organized criminal groups (Thailand Ministry of
Foreign Affairs, 1999).

These should be complemented by preventive and rehabilitation measures for victims of traf-
ficking.

I nfor mation campaigns and orientation

Public information campaigns on the risks and dangers of irregular migration and the phenom-
enon of migrant trafficking and related abuses should be launched as a preventive measure.
Similarly, information on the rights of migrants and available instruments should be dissemin-
ated to all parties.

ENDNOTES

1. Partsof this paper draws upon some material in: Piyasiri Wickramasekara, Migrant workers in Asia and the
Pacific: Issues in Human Rights and the Principle of Non-discriminaHaper presented at the Asia-Pacific
Regional Seminar of Expertsin preparation for the World Conference on Racism, Xenophobia and Related
Intolerance, organized by the Office of the High Commissioner for Human Rights (OHCHR) and UN ESCAP,
5-7 September, 2000, Bangkok, Thailand.

2. Wickramasekara, Piyasiri, Labour market integration of national workers in Gulf Cooperation Council
Countries, presentation at the GCC Seminar on Nationalization of theWork ForceinthePrivate Sector, Bahrain,
January 2003.

3. 1LO(1997). Report and Conclusionsof the Twelfth Asian Regional Meeting, (Bangkok, 9-11 December 1997),
GB.271/6, 271st Session, Geneva, March 1998. http://www.ilo.org/public/english/standards/relm/gb/docs/
gh271/gb-6.htm. Twelfth Asian Regional Meeting, (Bangkok, 9-11 December 1997).
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Some information contained in this section draws upon Abella, 1999.

Legal Aspects of Social Integration of Migrant Foreignersin Japan, by Kozo Kagawa, 2000.

Legal Aspects of Social Integration of Migrant Foreignersin Japan, Kozo Kagawa, 2000.

This section draws upon Grimsmann, 1999; Béhning, 1999.

Thefull text of these standardsis available at the IL O website: http://wwww.ilo.org/

. Emphasisinserted by the author.

10. Seehttp://www.justice.gov.hk/interlaw_e.htm#l nternational %20L abour%20Conventions.

11. Seethe Web Page on the Declaration at the URL - http://www.ilo.org/public/english/standards/decl/
12. Fraudulent job firmsthriving in slave trade, The Bangkok Pos16 July 2000.
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CHAPTER 3

CAPACITY BUILDING AND INTERSTATE
COOPERATION TO PROTECT MIGRANT WORKERS
AND FACILITATE ORDERLY LABOUR MIGRATION*

3.1 INTRODUCTION

In the twenty-first century, international labour migration or the movement of people across
borders for employment is at the top of the policy agendas of many countries, be they countries
of origin, transit or destination. It is estimated that today between 60 and 65 million persons are
economically active in a country other than their own, with or without authorization, accom-
panied by as many dependants.® Three key determining factors — the “pull” of changing
demographics and labour market needs in many industrialized countries, the “ push” of popula-
tion, unemployment and political crises pressures in less developed countries, and established
inter-country networks based on family, culture and history — will continue to fuel this kind of
movement for many years yet. An alarmingly large proportion of labour migration takes place
illegally, and there is aready clandestine industry, including criminal, to abet it. Increasingly,
governments at both ends of the migration spectrum are devel oping regulatory mechanisms to
manage labour mobility to their individual and mutual benefit, and that of the migrant.

InAsiaitisestimated that every year some 2.6 millionworkersleft their countriesunder contracts
to work abroad over the period 1995-99. The south Asian countries accounted for 46 per cent of
this outflow. South-East Asians, mainly Filipinos, Indonesians, Thais, Burmese and Vietnamese
madeup 50 per cent (seel OM, World Migration Report). A large proportion of workersfrom South
and South-East Asiacontinueto leavefor the Gulf statesto perform all kinds of service, tradeand
construction jobs. New patterns of labour migration have also emerged in theregion over thelast
decade. There has been a significant outflow of professionals and technical workers to North
Americaand Europe, mostly from India, the Philippinesand Thailand, especialy intheinforma-
tion technology and nursing sectors. Intra-regiona labour migration has also grown rapidly,
particularly from South-East Asiato the developed or emerging East Asian economies.

Labour sending countriesin Asiarange from those that are experiencing a migration transition,
characterized by both labour import and export (e.g. Thailand), established labour sending
countries (e.g. the Philippines and South Asian countries) to those that are relative newcomers
(e.g. Viet Nam) to organized labour migration. Nevertheless, as countries of origin they all face
some common issues. Briefly, these are:

 Challengesin protecting migrant workersfrom exploitative recruitment and employment prac-
tices and in providing appropriate assistance to migrant workers in terms of pre-departure,
welfare and reintegration services.

*By Nilim Baruah, Head of the Labour Migration Service Area, Migration Management Services Department, |IOM Geneva.
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» Challenges in optimizing benefits of organized labour migration, particularly the develop-
ment of new markets and increasing remittance flows through formal channels, as well as
influencing remittance use.

* Building institutional capacity and inter-ministerial coordination to meet labour migration
challenges.

* Increasing cooperation with destination countries for the protection of migrant workers,
access to labour markets and the prevention of irregular migration.

In response to these migration challenges, Asian countries have responded with a set of policies,
structures and procedures that seek to protect their migrant workers and facilitate orderly
migration.

3.2 NATIONAL POLICIES AND STRUCTURES TO PROTECT MIGRANT
WORKERS AND FACILITATE ORDERLY LABOUR MIGRATION

The main policies introduced by Asian countriesto protect their migrant workers focus on exit
controls, curbing abuses in recruitment, setting standards for employment contracts, welfare
services for migrants, the posting of labour attachés abroad and cooperation with countries of
destination.

3.2.1 EXxit controls

In democracies, agenerally accepted rule of international migrationistheright of individualsto
leave the territory of a State (including one’s own). In Asian labour sending countries, for the
stated reason of protection, varying degrees of exit controls are however practised. In the Philip-
pines it is mandatory for migrant workers to have clearance from the Philippines Overseas
Employment Administration (POEA) before leaving the country. Pakistan, Bangladesh and
Indonesiahave varying degrees of restrictions on female migrant workersleaving the country. In
India, emigration clearance isrequired for certain blue-collar occupations.

In the case of socialist China and Viet Nam there is no automatic right to seek employment
abroad and leave the country of origin.

Asian labour sending countries have in the past also banned employment in specific destination
countries for a certain period owing to abuses in that country.

3.2.2 Licensing requirements

Private recruitment agencies have played avital role in expanding labour migration in Asia. At
the same time, they have been responsible for many of the abuses. This has led states to inter-
vene by controlling recruitment activities. All Asian sending countries prohibit the recruitment
of their nationals by persons or entities other than those licensed by the state to do so. Licensing
requirements generally require licensees to be resident nationals in order that they can be held
accountable for any recruitment violations. It is now also common for countries to require that
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licensees put up financial guarantees against claims that may be brought by the government or
migrants. Limits have been put on recruitment fees that agents may charge.

3.2.3 Employment contracts

Ensuring employment contracts that guarantee a fair wage and basic provisions have been an
important part of effortsto protect nationals abroad. Administratively set standards, highlighted
in model employment contracts, are the basisfor permitting the employment of national s abroad.
However, in the absence of any agreement with the states of employment to ensure their
implementation, it is very easy for contract substitution to take place. Authorities in the coun-
tries of employment would have to assume the responsibility of ensuring that violations of
contracts are penalized, as the Labour Department of Hong Kong does.? Otherwise much of
the effort to ensure minimum standards in employment contacts in countries of origin is of
little use.

3.2.4 Migrant services

Asian countries have instituted a number of services over the years for nationals migrating for
work that range from pre-departure orientation, welfare fund assi stance, presence of labour attachés
in host countries and planning for return and reintegration.

3.2.5 Administration of labour migration

Governments in Asia are committing more technical and financial resources to the formulation
and implementation of labour migration policies. Over thelast two decades anumber of special-
ized institutions have come up to address concerns over foreign employment. Some experts note
that the “ bureaucratization” of labour migration policy has reached very sophisticated levelsin
someAsian countries (Abella, 2000). Neverthel ess, some experts point out that research into the
issue of institutional capacity to effectively administer international 1abour migration has been
neglected.?

The administration of labour migration is governed by an Emigration Act or Decree in most
Asian countries (refer to Table 3.1 overleaf). The main ministry responsible for the implemen-
tation of the relevant legislation is usually the Ministry of Labour, but in some cases a separate
Ministry has been created for overseas employment (Bangladesh). Within the Ministry, most
countries have a Foreign Employment Bureau or its equivalent responsible for protection, wel-
fare and promotion. In the case of the Philippines, there are two entities, one for protection and
promotion functions (POEA), and another for welfare and adjudication functions (Overseas
Workers Welfare Administration or OWWA). In addition to a Foreign Employment Bureau,
some countries have a public sector arm for recruitment (Bangladesh, Pakistan). The two other
ministries engaged in the labour migration process are usually the Ministry of Home Affairs
(Interior Ministry) for passport issuance and immigration, and Foreign Affairs (MFA) for pro-
motion and interstate cooperation. The supporting role of the MFA is clearly an important one.
Table 3.1 refersto the labour migration administration structuresin nine Asian countries.
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TABLE 3.1

LEGISLATION RELEVANT TO LABOUR EMIGRATION AND MAIN AUTHORITIES

AND ADMINISTRATIVE BODIES RESPONSIBLE FOR EMIGRATION FOR EMPLOYMENT

Legislation relevant to

Main authorities and administrative bodies

Country labour migration responsible for emigration for employment
Bangladesh Emigration Ordinance 1982 Ministry of Expatriates’ Welfare and Overseas
Bangladesh Control Entry Act Employment and its Bureau of Manpower,
Bangladesh Passport Act Employment and Training (BMET); Bangladesh
Bangladesh Immigration Act Overseas Employment and Services Limited
(BOESL).
China Decree No. 15 on Administrative Ministry of Labour and Social Security; Ministry of
Regulations on Overseas Public Security; State Administration of Industry and
Employment Intermediary Commerce of China; Ministry of Foreign Trade and
Activities Economic Cooperation.
India Emigration Act 1983 Ministry of Labour and its Protector General of
Emigrants; Ministry of External Affairs (Passport
Offices, Indian missions); Ministry of Home Affairs
(Airport Immigration Authorities).
Indonesia Ministerial Decree KEP 104 Minister of Manpower and Transmigration;
A/MEN, 2002 Coordinating Board of Indonesian Overseas
Employment.
Pakistan Emigration Ordinance, 1979 Ministry of Labour, Manpower and Overseas;
Bureau of Emigration and Overseas Employment
(for work abroad in the private sector); Overseas
Employment Corporation (for work abroad in the
public sector).
Philippines Republic Act No. .8042, Migrant Department of Foreign Affairs; Department Of
Workers and Overseas Filipinos Labour and Employment (DOLE) and its Philippine
Act of 1995 Overseas Employment Administration (POEA), and
Overseas Workers Welfare Administration
(OWWA).
Sri Lanka Sri Lanka Bureau of Employment | Ministry of Employment and Labour and its Sri
Act No 21 of 1985 Lanka Bureau of Foreign Employment, Ministry of
Foreign Affairs; Ministry of Interior; Ministry of
Women Affairs; Ministry of Vocational training.
Thailand Recruitment and Job-Seekers Ministry of Labour and Social Welfare and its
Protection Act, B.E. 2528 Overseas Employment Administration Office.
(A.D: 1985)
Viet Nam Decree No. 152/1999/ND-CP The Ministry of Labour, Invalids and Social Affairs

and its Department for Administration of Foreign-
Employed Labour Force; Ministry of Foreign Affairs;
Ministry of Public Security; Ministry of Finance;
Ministry of Planning and Investment; Ministry of
Health; Ministry of Trade; State Bank of Viet Nam.

Source: IOM, Labour Migration Compendium for Asian Labour Sending States, 2003.
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TABLE 3.2
AREAS OF GOVERNMENT INTERVENTION AND SPECIFIC MEASURES TAKEN BY COUNTRIES

Government Intervention Bangladesh India Sri Lanka Philippines

Standard Setting and Enforcement
Minimum standards for work contracts X X
Pre-employment briefing
Pre-deployment briefing

Restriction on passport issue
Emigration clearance to leave country
Trade test requirement
State-subsidized skills training X
Negotiation of supply agreements X
Social security arrangements
Performance bond from worker
Repatriation bond or fund

X X X
X X X X X
XXX XXX XXX x
XX X X X X X X X X

X X

Supervision of Private Recruitment
Licensing/regulation of private recruiters
Ban/restriction on direct hiring

State operation of recruitment agency
Periodic inspection of recruitment agency
Limit recruitment fee charged to worker
Cash/security bond requirement
Regulation of job advertising

Renewal of contract clearance

Joint and individual liability o~
Client referral service
Regulation of advertising and promotion X X X

XX X X X X X
XX X X X X X
XX X X X X X

XXX XXX XXXXX

Settlement of Claims/Disputes
Conciliation on site/upon return X X X
Adjudication system
Fund to cover unpaid claims/benefits X X

X X X

Welfare Services

Contribution to Welfare Fund

Labour Attaché assistance

Welfare Centres

Welfare Officers

Low-cost insurance

Legal aid to worker in distress on site
Repatriation assistance

Social welfare services

Education facilities

Scholarships for children of workers
Health/medical facilities

Livelihood programmes for family
Financial loan programme X
Employment assistance for returnee
Returnee training programme
Trauma care centre for returnees X
Duty-free privileges X X X

X X

X X X X X
x
XXX X XXX XXX

XXXXXXXXXXXXXXX

x

*Sri Lanka adopted verbatim POEA provisions in its Special Power of Attorney, but according to former
SLBFE Chairman David Soysa, said provision has not been implemented due to opposition from
recruitment agencies (Achacoso, 2002).

Source: Achacoso, 2002.
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Table 3.2 (previous page) illustrates the interventions made by the government in the labour
migration process in selected Asian countries. Over the years and as aresult of experience some
Asian states have developed good capacities in certain aspects of labour migration adminis-
tration.

Nevertheless, there are aspects where capacity building is still necessary, namely:

1. Migrant services. The Governments of the Philippines, Bangladesh, Pakistan, Thailand
and Sri Lanka have generated resources from foreign employers in a Welfare Fund for mi-
grants. The fund is often used as an emergency fund to help workers in the host country,
including repatriation. The Welfare Fund is an innovative and sustai nable means of assisting
workersin the host country. An assessment of its effectiveness and a sharing of experience
will be of much assistance to countriesthat similarly wish to introduce such measures. Most
countries have a short pre-departure orientation for migrant workers, and in the Philippines
accredited NGOs provide this service as well. Worker education, including through targeted
pre-departure courses, is another area where the sharing of curricula among sending coun-
trieswill be of mutual practical assistance to them. The establishment of Migrant Resource
Centres (funded by the Welfare Fund) in host countries on the lines of the Philippines exam-
pleto assist migrants abroad is another important practical measure that governments should
consider taking.

2. Development of new markets for labour migration: While Asian states are relatively
well versed in labour migration opportunitiesin West Asia and East Asia, except for one or
two countries, opportunities in Europe have been under-utilized. Clearly, building market
research and marketing capacity and having the MFA working closely with the labour enti-
ties (both aspects evidenced in the Philippines) is important. Some Asian countries have
begun to pursue the creation of bilateral labour agreementsin Europe that provide for privi-
leged access to labour markets and constitute an alternative to irregular migration. Italy
approved a decree in October 2002 that provides quotas for 20,500 migrant workers,
including for the first time 1,000 workers from Sri Lanka (IOM Rome, 2002). The granting
of privileged access to the Italian labour market is linked to cooperation in controlling
irregular migration and providing regular migration avenues as an alternative to irregular
migration.

3. Labour migration information systems: Data on migrants in the countries of origin have
largely been a by-product of exit controls intending to protect migrant workers. Therefore,
countries with exit controls also have more comprehensive data available. Such data are
supplemented by work permit statistics, employer reports and embassy registration in the
country of destination. Computer based information on stocks and flows of migrant workers
(including irregular migrants) in destination countries are vital for migration statistics, and
appropriate policy formulation, planning and protection for both countries of origin and
destination.

4. Reintegration Assistance: Of the nineAsian countries surveyed, only two had reintegration
counselling and programmes for returnees in place. Clearly thisis arelatively new area of
intervention for Asian countries, and the experience of countries such asthe Philippinesand
international organizations such as|OM can be brought to bear.



3.3 INTERSTATE COOPERATION TO PROTECT MIGRANT WORKERS
AND PROMOTE ORDERLY MIGRATION

Despite al the efforts made by Asian countries to protect migrant workers, migrant workers
continueto experience numerous problemsin destination countries, particularly vulnerable groups
such as female domestic workers. There are clear limits to what a state can do to protect its
migrant workers without the active cooperation of the states of employment. In aquestionnaire
response by governments participating in the Asian Labour Migration Ministerial Consultations
at Colombo (April 2003) while the high placement fees by domestic recruitment agencies were
reported as a problem in two countries, most states cited problems occurring in the country of
employment — contract substitution and violations, late, no or lower payment of agreed wages
and non-fulfilment of return air fare obligations. Harassment by employers was a major com-
plaint expressed by female workers of a sending country with a monitoring system in place.

3.3.1 Formal mechanisms

Bilateral labour agreements

Recognizing this, countries of origin have pursued bilateral labour agreements (BLA) with
destination countries. Bilateral labour agreements are the most common mechanism to regulate
interstate |abour migration. Labour agreementsformalize each side’s commitment to ensure that
migration takes place in accordance with agreed principles and procedures. Agreements may
providefor quotas. Furthermore, such agreements may also be motivated by political reasons, to
reflect friendly relations or to reinforce cooperation in managing irregular migration. Agree-
ments on short-term employment of less than a year (seasonal employment) exist between a
number of countries. In that way economic sectors with seasonal manpower requirements
(e.g. agriculture, tourism, construction) tap human resources lacking in the domestic labour
market, while the migrant and the country of origin benefit from increased earnings. For
example, bilateral agreements for the employment of seasonal workers exist between France
and Morocco, Tunisia, former Yugoslavia and Poland (Council of Europe) and Canada and the
Caribbean states.*

Regarding the Gulf States, Asian sending countries have generally managed to achieve frame-
work agreements, or statements of mutual cooperation, concerning recruitment and protection
of workersrather than specific agreements. Bangladesh, India, Indonesia, Pakistan and the Phil-
ippines have entered into agreements with destination countries in the Gulf. However, as men-
tioned by the Philippine Government, it takes along time for bilateral labour agreementsto be
reached and implemented. In general, there has been alack of interest on the part of receiving
statesin Asiato engage the states of origin in any bilateral or multilateral agreement to establish
rulesto govern international labour migration. Thisis particularly true of the Gulf States.

The Philippines has entered into 12 labour agreements with various host countries of Filipino
labour, out of which four are with European countries. Agreements with European countries are
more focused. For instance, the agreement with Switzerland involves the exchange of profes-
sionals and technical trainees for short-term employment; the agreement with the United King-
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dom aims to facilitate the recruitment of Filipino health professionals and the Philippines-
Norway agreement aimsto devel op cooperation to reduce the need for professionalsin the health
sector in Norway and to promote employment opportunities for Filipino health personnel.

The Philippines has recently entered into a manpower cooperation agreement with Indonesia,
itself alabour sending country. The agreement seeks to enhance the effective management of
migration in order to promote and protect the welfare and rights of Filipino and Indonesian
migrant workers. According to the Philippine Government, although bilateral labour agreements
have proved to be effectivein addressing issues and concerns affecting the employment of workers,
it takes along time for these agreements to be developed and implemented. In recent years, the
Philippines has veered away from the formulation of general agreements and worked towards
the adoption of more focused/specific agreementswhich are easier to negotiate and make opera-
tional with host countries (Questionnaire response by the Philippine Government for the Asian
Labour Migration Ministerial Consultations at Colombo, April 2003).

Western European countries requiring foreign labour enter into bilateral agreements with part-
ner states for targeted labour exchange programmes that steer inward flows to specific areas of
labour demand, while undercutting the need for irregular migration by such legal alternatives.
Once established in principle, these programmes require special administration to ensure their
smooth operation, including the promotion of the programmein countries of origin, the recruit-
ment, testing and certification of applicants for the programme, timely data flow and informa-
tion sharing between the two countries, the migrants and the consular offices concerned, and
efficient travel logistics. IOM supports government efforts to put these elementsinto place, and
directly provides the servicesin the context of bilateral selective migration programmes.

Spain and Ecuador have signed a bilateral labour agreement under which IOM assisted the first
group of labour migrants in 2002 to travel to Spain and work in the hospitality sector. Candi-
dates were selected by a Spanish delegation, based on the skills and experience recorded in
|OM’s database, which, at the end of 2002, contained over 18,000 files. IOM also assisted with
the drafting of contracts and securing of visas, passports and airline tickets for the journey to
Spain. All selected labour migrants were given employment contracts.

In recent years, the increasing needs of the labour market, on the one hand, and the constant
flow of irregular migrants on the other, have led Italy to negotiate readmission agreements (for
the return of irregular migrants) with 24 countries, while promulgating special decreesin 2001
and 2002 that foresee entry quotas for foreign labour migrants. In accordance with an agree-
ment between Italy and Albania, IOM worked with the Italian Ministry of Labour to develop a
pilot mechanism for the management of regular labour migration from Albania. IOM assisted
with skills assessment and the selection of the migrantsin Albania, interviews to assess profes-
sional qualifications and verification of migrants' credentials and proficiency in the Italian lan-
guage. A database on selected candidates was developed and transferred to the Italian Ministry
of Labour for further dissemination to employment offices and other concerned government
bodies. A final database of 6,724 Albanian workersisavailable for Italian entrepreneurs requir-
ing personnel. IOM Rome will prepare a comprehensive description of the mechanism as a
useful model for other interested parties. IOM is also assisting in the implementation of BLAS
and arrangements between Spain and Colombia, and the Netherlands and Poland.
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Regional mechanisms

Regional mechanisms for interstate cooperation in managing labour migration have been rela-
tively more successful than global ones and hold greater potential. The first significant agree-
ment to deal with the movement of persons was concluded by Denmark, Finland, Norway and
Sweden in 1954. Nationals of amember country were permitted to work in another without the
need for alabour market test or work permit. In 1958, the Benelux Economic Union wasformed
which established free movement of the citizens of Belgium, the Netherlands and L uxembourg
within these countries. In the European Community (EC) the forces of economic integration
gradually led the EC to move to the free movement of nationals of member states within the
European Union (EU) borders (crystallized in the Schengen Agreement in 1985).

Some of the other regiona blocs have also incorporated specific provisions facilitating move-
ment of labour. TheAsia-Pacific Economic Cooperation (APEC) hasinstituted aBusiness Travel
Card (ABTC) that facilitates entry for businesstravellersin member states. The North American
Free Trade Agreement (NAFTA) facilitates business travellers and allows employment of cer-
tain categories of highly skilled workers without a labour market test. In Africa a protocol on
free movement and residence was signed in 1979 by 16 members of the Economic Community
of the West Africa States (ECOWAYS). The first provision (visa-free entry) came into force in
1980. The second provision (on rights of residence) has not yet come into force.

Multilater al agreements

Atthemultilateral level thereisno global agreement or convention in place to manage migration
flows, in contrast to refugee flows. One of the existing mechanisms to regulate some aspects of
interstate |abour migration on amultilateral basisisthe General Agreement on Tradein Serv-
ices (GATS) under the aegis of the World Trade Organization (WTO). The supply of services
entailing the temporary migration of persons, otherwise referred to asMode 4, is one of the four
ways of trading services under GATS. Commitments made by member states so far for GATS
Mode 4 have been limited to intra-company transferees (of MNCs), self-employed service pro-
viders and specialists (such as architects, artists, engineers, lawyers, news correspondents) on
specific assignments, and short business visitors.

A new round of negotiationswaslaunched in January 2000. Devel oping countries areinterested
to have awider range of commitments that would also include lower skill levels. The devel oped
countries are reluctant to make commitmentsfor lower skilled |abour movement under GATS or
to have special visalwork permit regimesfor GATS movement. So far, GATS has been alimited
mechanism to facilitate the interstate cooperation in labour migration. Clearly political realities
in destination countries do not allow regular global movements of labour symmetrical to that of
the flows in goods and capital, although the liberalization of such labour flows could lead to
overall economic gainsin countries of origin and destination.

Wideratification of the UN Convention on the Protection of theRightsof all Migrant Wor k-
ersand Members of their Families (1990) would lead to a comprehensive approach to labour
standards for migrants. However, signatories among destinations countries have been limited so
far.
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3.3.2 Less formal and consultative mechanisms
Joint Commissions on Labour

When effectively implemented, BLAs can promote orderly migration and protect migrant work-
ers. In general and particularly in the Gulf, countries of destination have been more inclined to
establish lessformal mechanismsfor cooperating with countries of origin on the management of
labour migration. Joint Commissions on Labour are now increasingly being relied on by Asian
governmentsto achieve greater cooperation from governments of Arab statesaswell asof Asian
countries of employment (Abella, 2000). These arein essence amechanism for informal consul-
tations between administrative authorities of the countries of origin and destination (usually the
Ministry of Labour and Employment) on mutually agreed issues. There are examples of how
Joint Commissions contributed to the reversal of rules found to be unfair to migrant workers
(Abella, 2000).

Regional Consultative Processes

Regional Consultative Processes are another example of non-binding fora bringing together
migration officials of states of origin and destination to discuss migration-related issues in a
cooperative way. |IOM has been engaged in promoting dialogue and cooperation in managing
migration among countries of origin, transit and destination at the regional and subregional
levels. One such regiona consultation was the Puebla Process (Central and North America,
initiated 1996). The Puebla Process (Regional Conference on Migration) wasinitiated by Mexico
and itsmain goal is the management of irregular migration in and through the region. A Plan of
Action was agreed in 1997 and new goals discussed in 2000. The Plan of Action was largely
achieved — seminars on specific topics have been held, information exchange has occurred and
technical assistance carried out and there have been many instances of one-off assistance among
states. IOM provided the secretariat.® In the Asia-Pacific region, three regional consultative pro-
cesses were launched over managing irregular migration, counter-trafficking and on refugees
and displaced persons. These arethe |OM Regiona Seminar on Irregular Migration and Migrant
Trafficking in East and South-East Asia (Manila Process, initiated 1996); Inter-Governmental
Asia Pacific Consultations on Refugees and Displaced Persons (Asia-Pacific, initiated 1996)
and the Bangkok Declaration on Irregular Migration (Asia-Pacific, April 1999).

There are two basic characteristics common to the regional consultative processes. The pro-
cesses are informal and the results, though consensual, are non-binding. Although the focus of
regional processes depends on the interests of the partiesinvolved, akey in the successful func-
tioning of the process is the basic acknowledgement of a shared interest in migration manage-
ment, despite national interests and experiences. The most important role regional consultative
processes can play isto encourage the government representatives of various countriesto talk to
each other and addressissuesin amultilateral setting. Talking and sharing experiences servesto
develop relationships, enhance knowledge and mutual understanding, and to build confidence
and trust which is essential in view of the complexity of the issues being addressed. As aresult
of a step-by-step approach to confidence building, areas of potential cooperation begin to ex-
pand. In this regard, regional consultative processes serve as a focal point for enhancing the
understanding of the causes and effects of factors leading to migration trends, and also as a
practical vehiclefor maintaining and sharing reliable and up-to-date data and documentation on
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trends, programmes and policies related to these factors (IOM, Presentation on Regional
Consultative Processes, MPRP, Geneva, 2002).

Round Table M eetings

Other formats for non-binding consultations between countries of origin and destination have
been round tables and study committees or working groups. There are still no established
structures for regular consultations at a multilateral level among countries of labour origin and
destination in Asia. One formula tried by ILO in the past is Round Table Meetings (Abella,
2000). The aim was to provide an opportunity for the frank exchange of views on contentious
issues without any pressure to agree or to arrive at aformal conclusion. The three Arab-Asian
Round Table Meetings organized probably achieved this, but there was no follow-up machinery
(Abella, 2000).

Working Groups and Study Committees

A way of ensuring follow-up is the formation of Working Groups/Task Forces or what in inter-
national trade negotiations has been used to good effect, Study Committees. The establishment
of a multilateral working group or study committee on labour migration would be a non-
contentious and practical way of coordinating migration policies of the major countriesof origin
and destination in Asia.

3.4 CONCLUSIONS

Of the estimated 150 million migrants worldwide, 120 million are thought to be labour mi-
grants. An estimated 2.6 million left from Asian countries between 1995 - 1999 every year under
contract to work abroad. The management of migration flows is crucia given this magnitude
and that international labour migration islikely to increase in the future. The main policies that
Asian states have put in place to protect their migrant workers focus on exit controls, curbing
abusesin recruitment, setting standards for employment contracts, welfare servicesfor migrants
and the posting of labour attachés abroad, and cooperation with countries of destination. The
governments of Asian countries are now committing more technical and financial resources to
the formulation and implementation of labour migration policies. Over the last two decades a
number of specialized institutions have come up to address concerns around foreign employ-
ment. This reflects the importance of labour migration as a national development strategy for
Asian countries, both as a means of generating foreign currency through remittances, and to
increase employment opportunities for its nationals and to protect its workers from abuses.

Over the years and as a result of their experience, some Asian countries have developed good
capacitiesregarding certain aspects of |abour migration administration. But there are areaswhere
capacity building and the sharing of experience will be very useful, particularly for countriesin
Asiarelatively new to organized labour migration. These concern, first, the strengthening of
services provided to migrants through the creation and operation of welfare funds, enhancing
the effectiveness of pre-departure orientation and the establishment of Migrant Resource Cen-
tresin host countries and, second, the effective tapping of new marketsfor foreign employment,
particularly in western Europe. A third area concerns the establishment and effective operation
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of labour migration information systems and the exchange of information between sending coun-
tries and countries of origin and destination. Fourth, reintegration assistance is arelatively new
area of intervention for Asian countries and calls for further attention in capacity building and
the sharing of experience.

Despite all the efforts made by Asian states to protect migrant workers, migrant workers con-
tinueto encounter numerous problemsin the destination countries, particularly vulnerable groups
such as female domestic workers. There are clear limits to what a state can do to protect its
migrant workers without the active cooperation of the states where they are employed. Where
possible, focused bilateral agreements and regional integration agreements are effective in
facilitating orderly labour migration and protecting migrant workers. Often, however, such agree-
ments are difficult to achieve, particularly among the Gulf States. In this case, non-binding
consultative mechanisms such as Joint Commissions on Labour, Regional Consultative Pro-
cesses and Working Groups are a more effective tool for interstate cooperation.

ENDNOTES

1. ILO, Governing Body, 283rd Session, Geneva, 2002 (GB283-2-12002-01-0191-IEN.Doc/V 2).

2. AbellaM., “Policiesand institutionsfor the orderly movement of labour abroad”, ILO Briefing Paper, Geneva,
2000.

3. Achacoso, T., “International Labour Migration Institutions of Bangladesh, India, Sri Lankain Ferment. The
Philippines as a Catalyst”, paper prepared for IOM Dhaka, November 2002.

4. Anillustrativelist of BLAsincluding those mentioned regarding Franceiscontained in “ Temporary Migration
for Employment and Training Purposes’, Council of Europe, at http:/www.social .coe.int.

5. “Theroleof regional consultative processesin managinginternational migration”, preparedfor |IOM by Amanda
von Koppenfels, Migration Research Series, No.3, 2001.
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COMPENDIUM OF
LABOUR MIGRATION POLICIES AND PRACTICES
IN MAJOR ASIAN LABOUR SENDING COUNTRIES

INTRODUCTION

In the context of the Labour Migration Ministerial Consultations for countries of originin Asia,
IOM is pleased to provide this compilation of labour migration information from nine Asian
states. A questionnaire was sent by IOM to all participating governments asking for a range of
information relating to labour migration policies, procedures and statistics. Thiscompendiumis
a compilation of the responses received. Apart from editing to clarify responses and ensure
consistency of presentation, no attempt has been made to analyse or draw conclusions from the
information presented here.

The questionnaire was designed to collect selected, recent and relatively concise information to
provide a snapshot view of key labour migration issues, policies and practicesin the region. We
believethat the responses are useful and illuminating. The process of compiling thisinformation
points to the continuing need for improved information and the sharing of dataamong the Asian
labour-sending states. States outside the region intending to pursue organized labour migration
will aso benefit from the labour migration information contained herein.

This document presents some comparative tablesfirst, followed by country sections on govern-
ment labour migration structures, labour migration statistics, labour migration related legisla
tion, measures for the protection of migrant workers and migrant services, foreign market
development and remittances, and inter-state cooperation.

| wish to sincerely thank the governments of the participating countries for making this com-
pendium possible. Special thanks also go to Sophie Nonnenmacher, Joerg Kuhnel, Ilse Pinto-
Dobernig, FilipinaBarrozaand M.A. Barrozo-Sucaldito for their assistancein preparation of the
document.

Nilim Baruah
Head, Labour Migration
Migration Management Services
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TABLE 1

TOP FIVE DESTINATIONS FOR CONTRACT MIGRANT WORKERS

BY COUNTRY OF ORIGIN, 2002

Country of Origin Destination Number of Migrants
Bangladesh Saudi Arabia 1,030,558
Malaysia 113,325
United Arab Emirates 293,244
Kuwait 160,954
Qatar 60,030
India Saudi Arabia 78,048
(2001) United Arab Emirates 53,673
Kuwait 39,751
Oman 30,985
Singapore 27,886
Indonesia Saudi Arabia 309,036
Malaysia 245,200
Taiwan 58,326
Hong Kong 54,701
Singapore 48,252
Pakistan Saudi Arabia 94,852
(Jan. —Nov. 2002) | United Arab Emirates 29,593
Kuwait 2,755
Bahrain 955
Qatar 410
Philippines Saudi Arabia 170,126
Hong Kong 94,084
Japan 63,610
United Arab Emirates 44,841
Taiwan 40,189
Sri Lanka Saudi Arabia 300,000
Kuwait 161,700
United Arab Emirates 130,500
Lebanon 80,000
Qatar 40,000
Thailand Taiwan 94,126
Singapore 20,411
Israel 12,163
Brunei 8,607
Hong Kong 6,488
Viet Nam Malaysia 19,900
Taiwan 13,200
Laos 9,100
Japan 2,200
South Korea 1,200
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TABLE 2

LEGISLATION RELEVANT TO LABOUR EMIGRATION AND MAIN AUTHORITIES
AND ADMINISTRATIVE BODIES RESPONSIBLE FOR EMIGRATION FOR EMPLOYMENT

Country Legislation Main Authorities and Administrative Bodies

Bangladesh Emigration Ordinance 1982 Ministry of Expatriates’ Welfare and Overseas
Bangladesh Entry Control Act Employment and its Bureau of Manpower,
Bangladesh Passport Act Employment and Training (BMET); Bangladesh
Bangladesh Immigration Act Overseas Employment and Services Limited

(BOESL).

China Decree No. 15 on Ministry of Labour and Social Security; Ministry of
Administrative Regulations on Public Security; State Administration of Industry and
Overseas Employment Commerce of China; Ministry of Foreign Trade and
Intermediary Activities Economic Cooperation.

India Emigration Act, 1983 Ministry of Labour and its Protector General of

Emigrants; Ministry of External Affairs (Passport
Offices, Indian missions); Ministry of Home Affairs
(Airport Immigration Authorities).
Indonesia Ministerial Decree KEP 104 Minister of Manpower and Transmigration;
A/MEN, 2002 Coordinating Board for Indonesian Overseas
Employment.
Pakistan Emigration Ordinance, 1979 Ministry of Labour, Manpower and Overseas;
Bureau of Emigration and Overseas Employment
(for work abroad in the private sector); Overseas
Employment Corporation (for work abroad in the
public sector).

Philippines Republic Act No. 8042, Department of Foreign Affairs; Department of
Migrant Workers and Labour and Employment (DOLE) and its Philippine
Overseas Filipinos Act of 1995 | Overseas Employment Administration (POEA), and

Overseas Workers Welfare Administration
(OWWA).

Sri Lanka Sri Lanka Bureau of Ministry of Employment and Labour and its Sri
Employment Act No. 21 Lanka Bureau of Foreign Employment, Ministry of
of 1985 Foreign Affairs; Ministry of Interior; Ministry of

Women Affairs; Ministry of Vocational Training.

Thailand Recruitment and Job Seekers | Ministry of Labour and Social Welfare and its
Protection Act, B.E. 2528 (A.D: | Overseas Employment Administration Office.
1985)

Viet Nam Decree No. 152/1999/ND-CP The Ministry of Labour, Invalids and Social Affairs

and its Department for Administration of Foreign
Employed Labour Force; Ministry of Foreign Affairs;
Ministry of Public Security; Ministry of Finance;
Ministry of Planning and Investment; Ministry of
Health; Ministry of Trade; State Bank of Viet Nam.
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TABLE 3
SERVICES AVAILABLE TO MIGRANT WORKERS

Pre-departure Orientation

Bangladesh

Briefing Centre in the Bureau of Manpower, Employment and Training (BMET).

China

Compulsory Certificate of Training, including skills and law.

India

None

Indonesia

Orientation programme given by IOE on, among others, culture and customs, drug abuse,
dealing with possible problems.

Pakistan

Orientation and Briefing Centres in Protector of Emigrants (P.E.) Offices in Karachi, Lahore,
Rawalpindi and Peshawar. All the migrants workers registered with the P.E. Offices are
given pre-departure briefings on their country of employment (culture, legal norms, etc.).

Philippines

The pre-departure orientation seminar (PDOS) is a one-day mandatory briefing session
given to workers by entities duly accredited by the Overseas Workers Welfare Administration
(OWWA), such as recruitment agencies or their associates, and NGOs. It includes
information on necessary documents, rights and obligations under the employment contract,
where to go in times of crisis, travel tips, how to remit earnings, health and occupational
safety matters, the risks and rewards of working abroad and reminders about obligations to
themselves, their families, communities and the country.

A Labour Assistance Centre at the airport assists workers in a final check of their documents
before they proceed to the Immigration Counters.

Sri Lanka

Training for housemaids: Separate training for those who travel to Middle Eastern and other
countries.

Training for workers who travel to Korea.

Thailand

The Department of Employment provides pre-departure orientation for workers, including
information on relevant laws, the culture, traditions and working conditions in the receiving
country.

Viet Nam

Migrant workers are trained in the foreign language and the work they will perform in the
country of destination. They are also given an orientation session on the host country’s laws,
customs related to working, living, residence and transport, as well as vocational training.

Regarding certain host countries, the migrant workers are assisted in the form of a training
fee.
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Welfare Fund

Bangladesh

The objective of the welfare fund is to:

- provide financial assistance for all legal support in host countries;
- provide cash support for initial sustenance;

- repatriate migrant workers from host countries;

- render legal support to family members in the home country.

China

No information provided.

India

A proposal is under consideration to set up an Indian Overseas Workers’ Welfare Fund,
which will cover assistance activities for Indian workers abroad by making payments to the
Embassies or High Commissions to arrange for return tickets for workers who become
stranded abroad, or to repatriate the bodies of workers who died abroad, and to assist
workers who become partially or permanently disabled, and for other similar purposes.

Indonesia

None

Pakistan

The welfare fund is managed by the Overseas Pakistanis Foundation (OPF) for the welfare
of migrant workers and their dependants in Pakistan. Education, training, housing, medical
facilities and other services are organized for the families of Overseas Pakistanis by the
OPF.

Philippines

All Filipino workers going abroad are required to be covered by a welfare fund system
administered by the Overseas Workers Welfare Administration (OWWA). A membership fee
is charged for land-based workers and for seafarers, shared by the employer and the worker.
In the case of irregular or undocumented workers, it is usually the worker who pays the fee
under a voluntary membership and promotional programme, which is intended to encourage
such workers to regularize their status.

The OWWA is headed by a Board of Trustees and chaired by the Minister of Labour and
Employment. The fund finances the provision of on-site facilities and personnel who work
under the leadership of Labour Attachés in addressing the welfare needs of workers. The
range of benefits also includes pre-departure and business loans, scholarships for families,
life insurance and medical coverage, death benefits, training and worker education (such as
the pre-departure seminar programme) and reintegration assistance, among others.

Sri Lanka

The welfare fund is financed through a fee of US$ 25 levied on employers abroad when an
employment contract is signed. The money of the welfare fund is solely used for welfare
activities for the migrant workers.

Thailand

The Overseas Workers Welfare Fund was established to help Thai workers who face
problems in the receiving country to return to Thailand. This fund is also being used for
organizing skills training courses and pre-departure orientation. Employers or recruitment
agents contribute to the fund. In addition, a credit for working overseas project was launched
to enable job seekers to borrow money for going to work overseas.

Viet Nam

None
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Special Programmes to Encourage Remittances through Official Channels,
Enhance the Contribution to National Economic Development

Bangladesh

Speed case system to facilitate remittances.

Appointment of banking representatives in major labour importing countries.
Agreements with the banks in host countries to facilitate remittances.
Arrangements for investments in privatized industries.

Granting of special savings incentives in the form of a Wage Earners Bond.
Provision of housing facilities on government estates.

China

None

India

No information provided.

Indonesia

No information provided.

Pakistan

In June 2001 the Ministry of Finance announced a number of measures for Pakistanis
abroad remitting through banking channels:

For Overseas Pakistanis remitting US$ 2,500 per year: Separate immigration and customs
counters at all international airports; free renewal of passports on a priority basis; duty-free
import of items of personal convenience up to a value of US$ 700/year.

Non-resident Pakistanis (NRPs) remitting a minimum of US$ 10,000 per year, are granted
special access to the merit-based quota system assigned in all public sector professional
colleges and universities; duty-free import up to a value of US$1,200/year; an allocation of
up to 25% for Initial Public Offerings (IPOs), special offers in public housing schemes,
discount in the auctions of Corporate and Industrial Rehabilitation Corporation (CIRC) — all to
be paid in foreign currencies; special allocation of shares in privatizations.

Bona fide remittances made by Overseas Pakistanis will not be subject to any kind of taxes.
An ordinance is being issued in this regard.

Banks have been directed to reorganize their arrangements for remittances to ensure
outreach to labour migrants, share information on company arrangements, to speed up the
remittance process and prompt delivery by establishing prior contacts with the recipients.

Measures to encourage the participation of Professionals: Exclusive Investment Products will
be designed and marketed by NIT for investment by Non-resident Pakistanis (NRPs). Banks
will also be encouraged to offer new products for NRPs. A market for private pension funds
will be developed and promoted with a view to attracting investment from NRPs. A website
will be developed to host the information about charities for the benefit of NRPs.

The Board of Investment (BOI) will develop a strong focus on some of the most successful
NRPs in the field of investment. For this purpose, BOI is developing a database on such
Pakistanis and will contact them personally.

An implementation committee has been set up in the Ministry of Finance to ensure the
expeditious implementation of incentives stated above.

Philippines

Pag-Ibig Overseas Programme (POP) is a voluntary savings programme, which also give
access to housing loans.

The Development Bank of the Philippines (DBP) Kinabukasan Investment Certificates (KIC)

is a savings mechanism where future redemption values can be used to finance tuition fees

of OFW beneficiaries and to cover hospitalization costs when the need arises. Purchase of

KICs entitles every certificate holder to a life insurance coverage equivalent to the amount of
certificates purchased. KICs are issued in units of Php 5,000 for a seven-year term and can
be redeemed after a holding period of at least two years.

Sri Lanka

The Migrant Workers are permitted to operate foreign currency accounts called Non-resident
Foreign Currency Account and enhanced duty-free allowance.

Thailand

No information provided.

100




Reintegration Programmes

Bangladesh

A study has been conducted for the comprehensive reintegration of migrant workers,
focusing on their expertise and technical know-how.

China

None

India

None

Indonesia

None

Pakistan

No such programme. However, it is being planned to register the returnees with specific
details for a programme of reintegration.

Philippines

Network. Creation by DOLE and OWWA of a National Reintegration Network of OFWs and
their families (counselling, information on available services).

OWWA reintegration desks and programmes. OWWA has reintegration desks at the airport
and local government units to provide information on reintegration programmes. OWWA
operates reintegration programmes in more than 20 countries and 27 major cities (training,
seminars, individual counselling).

Training. Livelihood skills and entrepreneurial training are offered by the Technology and
Livelihood Resource Center (TLRC) and the Technical Education and Skills Development
Authority (TESDA).

Livelihood and Business Development Assistance. The Department of Trade and Industry
(DTI) offers business development services for would-be entrepreneurs and small and
medium enterprises (SMEs), including OFW families/dependants, through its Bureau of
Small and Medium Enterprise Development (BSMED). It provides, e.g., consultancy services
and training. OWWA has a livelihood programme that offers similar types of services on
business development, as well as DOLE through partnerships with NGOs.

Credit and Microfinance. OWWA offers livelihood loans to OFW families, re-entry loans and
group assistance loans. Beginning from the first quarter of 2003, OWW A will make available
self-employment non-secured loans for the micro-business ventures of OFW families.

The DOLE has its Kalinga microfinance programme, which OFW families can also access.
It has established partnerships with various NGOs with livelihood/credit facilities such as
OFW Net International Holdings and TSPI Development Corporation, which have credit
windows for OFW families and dependants.

Housing. Pag-lpbig Housing Loans.

Psychological counselling for OFWs , their families and dependants provided by DOLE
together with NGOs.

25 Family Welfare Officers devoted to the improvement of new and existing projects for
family groups and development of new projects.

Sri Lanka

A loan scheme is available for migrant workers who wish to invest in self-employment
activities.

Currently, the Sri Lanka Bureau of Foreign Employment is conducting a family development
programme in five districts. The objective of this programme is to help families to mobilize
their saving in self-employment and prepare the families to face difficulties they may
encounter as a result of the spouse migrating for employment.

Thailand

No information provided.

Viet Nam

The Government has adopted policies to encourage and assist migrant workers to seek a
job and settle down after returning home.

The Government encourages those who have savings to set up their own small or medium-
size business. They are offered enterprise management courses and facilitated access to
bank loans.
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TABLE 4
BILATERAL LABOUR AGREEMENTS

Country of origin

Bilateral agreement with

Bangladesh Kuwait

China No agreement

India Qatar, Lebanon

Indonesia MOU Jordan

Pakistan Jordan, Qatar

Philippines Switzerland, UK and Northern Ireland, Norway, Commonwealth of Northern
Mariana Islands, Taiwan, Papua New Guinea, Jordan, Qatar, Iraq, Libya,
Kuwait, Indonesia

Sri Lanka No agreement

Thailand -

Viet Nam -

(-) No information provided.
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BANGLADESH

1. Government Labour Migration Structure

Government agenciesinvolved in labour migration management and their roles:

ORGANIGRAM OF THE MINISTRY OF EXPATRIATES’ WELFARE AND OVERSEAS EMPLOYMENT

Secretary
Joint Secretary
Deputy Secretary Deputy Secretary
Expatriate Welfare & Administration Overseas Employment

Regarding other government agencies involved in labour migration and their roles, please refer
to the Annex for the functions of the:

- Ministry of Expatriates’ Welfare and Overseas Employment;

- Bureau of Manpower, Employment and Training;
- Bangladesh Overseas Employment and Services Ltd. (BOESL).
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2. Labour Migration Statistics

Number of contract migrant workerswho have departed in the year by sex, age group, education,
expected occupation and country of employment:

Please refer to Tables 6 and 7 in the Annex.

TABLE 5
TOP FIVE COUNTRIES OF DESTINATION FOR CONTRACT MIGRANT WORKERS
Country Number of Migrants
Saudi Arabia 1,030,558
Malaysia 113,325
UAE 293,244
Kuwait 160,954
Qatar 60,030

3. Legislation
Sated labour migration or over seas employment policy, objectivesand priorities

There are several relevant migration laws:

Emigration Ordinance, 1982
Bangladesh Entry Control Act
Bangladesh Passport Act
Bangladesh Immigration Act

Efforts are being undertaken to consolidate the laws and to revise and update them.

4. Protection of Workers

Problemsfaced abroad by Bangladeshi migrant workersin terms of employment
and living conditions and exploitation by domestic recruitment agencies

» Non-payment and underpayment of wages

* Nofood
* No medical facility alowed.
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Measuresto regulate recruitment and have exit controls
» Bureau of Manpower, Employment and Training (BMET) verifies the genuineness of the

work visa.
* Initialy it isalso checked, verified and endorsed by the Labour Attaché (where posted).

Pre-departure orientation and services available to migrant workers
* Briefing Centrein BMET

* BMET transport facility
 Facilitated exit procedures viaawelfare desk in the airport.

Services from the state of origin available to migrant workersfacing problemsin the
destination countries

Bangladesh Missionsin the host countries:

Receive and hear the complaints of migrant workers;
Take up the matter with the employers;

Provide legal assistance;

» Arrange repatriation to stranded migrant workers;

* Repatriation of remains of workers who have died abroad.

Welfare fund for migrant workers:

Bangladesh operates a welfare fund which provides the following services:
» Financia assistance for legal support in host countries;

» Cash support for initial sustenance;

* Repatriation of migrant workers from host countries,
 Legal support to family membersin country of origin.

5. Foreign Market Development, Remittances, Return and Reintegration
Measurestaken by the state to expand labour migration of its nationals:

» Bangladesh missions contact the major employers,

 Recruiting agents contact the foreign employers;

» Bangladesh Ambassadors and Ministers also meet with the Labour Ministers and the Cham-
ber of Commerce and Industry in host countries.
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Role of the private sector (recruitment and employment agencies) in expanding labour
migration:

The recruiting agents contact the major employersin the receiving countries.

Estimates of the proportion of migrants using official channelsto remit funds,
incentives to encour age migrantsto remit fundsvia official channels, and measures
taken to harnessremittancesfor development purposes:

» The Government has introduced a “ speed case system” to facilitate remittance;

» Appointment of bank representatives in major labour importing countries;

» Agreements with banksin host countries to facilitate remittance;

» Encourage/facilitate investmentsin privatized industries;

» Specia savingsincentivesin the form of aWage Earners Bond,

» Housing facilities on government estates.

Specific programmes and servicesto assist with thereintegration of returning migrants:

A study has been conducted for the comprehensive reintegration of migrant workers, focusing
on their expertise and technical know-how.

6. Inter-state Cooperation and Data Collection
Bilateral labour agreements:

An agreement has been concluded with the Government of Kuwait. It isunder review.

Institutions gathering data on labour migrants, type and frequency of data collection:

. Bureau of Manpower, Employment and Training

. Bureau of Statistics

. Bangladesh Association of International Recruiting Agencies (BAIRA)
. Some NGOs.
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BANGLADESH — ANNEX

Ministry of Expatriates’ Welfare and Overseas Employment

Main functions:

E N

o No O

16.
17.

18.

Welfare of Bangladeshi expatriates and protection of their rights.

Complaints by expatriates and their redress.

Facilitation of investments by expatriates in Bangladesh.

Projects for the participation of expatriates in economic and social welfare activities in
Bangladesh.

Registration of recruitment agencies.

Overseas employment at all levels.

Matters relating to Bangladesh Overseas Employment Services Limited.

Organizations and companies in the public sector dealing with overseas employment,
including BMET.

Administration of Labour Wing in Bangladesh Missions abroad and appointment of staff.

. Administration of Wage Earners Welfare Fund.
11.
12.
13.
14.
15.

Promotion of Bangladeshi culture among expatriates abroad.

Liaison with associations of Bangladeshi abroad.

Secretarial administration, including financial matters.

Administration and control of subsidiary offices and organizations under this Ministry.
Liaison with international organizations and matters relating to international treaties relat-
ing to subjects falling within the responsibility of this Ministry.

All laws on items falling within the responsibility of this Ministry.

Inquiries and statistics on any of the subjects falling within the responsibility of this
Ministry.

Fees in respect of subjects falling within the responsibility of this Ministry, except fees
taken in courts.

Ministry of Expatriates’ Welfare and Overseas Employment: Bureau of Manpower,
Employment and Training

Thefunctionsallocated to this Department are:

abkrowbdpE

o

To promote employment service at home and abroad.

To protect the interests of immigrants.

To ensure the welfare and remittances of Bangladeshis serving abroad.

To provide vocational guidance and employment counselling.

To promote self-employment in both rural and urban areas through distribution of tool-kits,
and the organization and preparation of investment schedules.

To maintain liaison with international agencies, e.g. ILO, UNDP, World Bank, regarding
development of training and employment.

To compile and publish reports on employment information and to carry out research and
studies on action-oriented programmes.
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Bangladesh Overseas Employment and Services Limited (BOESL)

The objectivesfor which the company is established are:

1

10.

11

12.

13.

14.

To do and carry on the business of recruitment agents for employment of Bangladeshis
abroad and to carry on the business of export of manpower as recruitment agents and con-
sultants of manpower worldwide (except Israel, Taiwan and South Africa) where the com-
pany obtains the mandate to do so either through individual efforts, negotiation or as the
agent of a foreign company/Government agency/employer with due permission from the
appropriate authority of the Government of the People’s Republic of Bangladesh.

To secure and execute Site Management of Construction Projects of Civil, Mechanical and
Electrical worksin foreign countries.

To secure and execute consultancy contracts for the design and construction of civil,
mechanical and electrical projectsabroad by tender or by negotiation either asmain contrac-
tor or as sub-contractor.

To project Bangladesh as areliable source of quality manpower by means of regular publi-
city and advertisement in the international print media.

To undertake effective employment promotion campaigns in the countries requiring man-
power, to secure employment offers from European, American and Japanese firms working
inthe Middle East; to procure and process demands from Government departments of foreign
countries and from any other foreign employer.

To arrangefor employment-tests, medical tests, ticketsand other facil